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I. INTRODUCTION 

A. COMPLAINT OF THE EUROPEAN COMMUNITIES 

1.1 On 20 June 2005, the European Communities requested consultations with Brazil under 
Article XXII:1 of the General Agreement on Tariffs and Trade 1994 (the "GATT 1994") and Article 4 
of the Understanding on Rules and Procedures Governing the Settlement of Disputes (the "DSU") 
regarding Brazil's imposition of measures that adversely affect exports of retreaded tyres from the 
European Communities to the Brazilian market.1 

1.2 Consultations were held on 20 July 2005.  These consultations have allowed a better 
understanding of the measures at issue and the respective positions but have not led to a satisfactory 
resolution of the matter.   

1.3 On 17 November 2005, the European Communities requested the establishment of a panel.  
At its meeting on 28 November 2005, the Dispute Settlement Body ("DSB") deferred the 
establishment of a panel until a second request had been made by the European Communities.2   

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL 

1.4 At its meeting on 20 January 2006, the DSB established a panel pursuant to the request of the 
European Communities in document WT/DS332/4, in accordance with Article 6 of the DSU.3 

1.5 At that meeting, the parties to the dispute agreed that the panel should have standard terms of 
reference.  The terms of reference are, therefore, the following: 

"To examine, in the light of the relevant provisions of the covered agreements cited 
by the European Communities in document WT/DS332/4, the matter referred to the 
DSB by the European Communities in that document, and to make such findings as 
will assist the DSB in making the recommendations or in giving the rulings provided 
for in those agreements." 

1.6 On 6 March 2006, the European Communities requested the Director-General to compose the 
panel.  On 16 March 2006, the Director-General composed the panel as follows:  

Chairman: Mr Mitsuo Matsushita 
 
 Members: Mr Donald M. McRae 
   Mr Chang-Fa Lo 
 
1.7 Argentina, Australia, China, Cuba, Guatemala, Japan, Korea, Mexico, Paraguay, 
Chinese Taipei, Thailand and the United States reserved their third-party rights. 

C. PANEL PROCEEDINGS 

1.8 On 22 June 2006, the Panel received an unsolicited amicus curiae brief from Humane Society 
International.  On 4 July 2006, the Panel received another unsolicited amicus curiae brief from a 

                                                      
1 WT/DS332/1 of 23 June 2005.  
2 WT/DS332/4 of 18 November 2005.  
3 WT/DS332/5 of 17 March 2006 and WT/DSB/M/203, p. 13. 
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group of organizations.4  At the first substantive meeting, Brazil informed the Panel of its decision to 
include the two amicus curiae briefs as part of its exhibits.5   

1.9 On 23 June 2006, the Panel received a letter from the Center for International Environmental 
Law ("CIEL"), requesting that the Panel consult with the parties to consider the possibility of web-
casting the first substantive meeting of the Panel, to be held on 5-7 July 2006.  Parties were invited to 
offer any views they might have in respect of this letter.  In light of the views expressed by the parties, 
the Panel decided that the substantive meeting with the parties, as well as the related third-party 
session, would be held in closed sessions in accordance with the Working Procedures adopted by the 
Panel at the beginning of the proceedings.   

1.10 The Panel met with the parties on 5-7 July 2006 and on 4 September 2006.  The Panel met 
with third parties on 6 July 2006. 

1.11 The Panel submitted the Interim Report to the parties on 12 March 2007.  The Panel 
submitted the Final Report to the parties on 23 April 2007. 

II. FACTUAL ASPECTS 

A. PRODUCTS AT ISSUE 

2.1 This dispute concerns retreaded tyres which are produced by reconditioning used tyres by 
stripping the worn tread from a used tyre's skeleton (casing) and replacing it with new material in the 
form of a new tread and, sometimes, new material covering also parts or all of the sidewalls. 

2.2 Retreaded tyres can be produced through a number of different methods all encompassed by 
the generic term "retreading."  These methods are:  (i) top-capping, which consists in replacing only 
the tread;  (ii) re-capping, which entails replacing the tread and part of the sidewall;  and 
(iii) remoulding or "bead to bead" method, which consists of replacing the tread and the sidewall 
including all or part of the lower area of the tyre.6 

2.3 There are different types of retreaded tyres which correspond to the different types of casings 
used to produce them, namely:  passenger car retreaded tyres, commercial vehicle retreaded tyres, 
aircraft retreaded tyres and other.  Under international standards, passenger car tyres may be retreaded 
only once.7  By contrast, commercial vehicle and aircraft tyres may be retreaded more than once. 

2.4 Under the Harmonized System nomenclature, retreaded tyres are classified under HS heading 
4012 "Retreaded or used pneumatic tyres of rubber; solid or cushion tyres, tyre treads and tyre flaps, 
of rubber", and in particular under four sub-headings:  4012.11, which refers to retreaded tyres of a 
kind used on motor cars, including station wagons and racing cars;  4012.12, which includes the kind 
of retreaded tyres used on buses or lorries;  4012.13, which refers to the kind used on aircraft;  and 
4012.19, which comprises all other types of retreaded tyres.  Consequently, for international trade 
purposes, retreaded tyres are to be distinguished from both used tyres and new tyres.  Used tyres are 
                                                      

4 The group of organizations was composed of:  Association of Combats against POPs (ACPO);  
Association for the Protection of the Environment Cianorte (APROMAC);  Center for Human Rights and 
Environment (CEDHA);  Conectas Human Rights;  Global Justice;  Law for a Green Planet Institute;  Center for 
International Environmental Law (CIEL). 

5 See Exhibits BRA-98 and BRA-99. 
6 See UNECE Regulation No. 108 (1998):  Uniform Provisions Concerning the Approval for the 

Production of Retreaded Pneumatic Tyres for Motor Vehicles and their Trailers and UNECE Regulation 
No. 109 (1998):  Uniform Provisions Concerning the Approval for the Production of Retreaded Pneumatic 
Tyres for Commercial Vehicles and Their Trailers, Exhibits EC-6 and 7 and BRA-2 and 3, para. 2.37. 

7 See UNECE Regulation No. 108 (1998), para. 6.2. 
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classified under the HS sub-heading 4012.20, whereas new tyres are classified under HS heading 
4011. 

B. MEASURES AT ISSUE8 

2.5 On 17 November 2005, the European Communities requested the establishment of a panel in 
relation to the following measures of Brazil:9 

(a) The imposition of an import ban on retreaded tyres, notably by virtue of Portaria 14 
of 17 November 2004 of the Secretariat of Foreign Trade of the Brazilian Ministry of 
Development, Industry and International Commerce (SECEX) that prohibits the 
issuance of import licenses for retreaded tyres. 

(b) The adoption of a set of measures banning the importation of used tyres, which are 
sometimes applied against imports of retreaded tyres.  In a footnote to this paragraph, 
the European Communities identifies the following measures banning the importation 
of used tyres:  Portaria No. 8 of the Department of Foreign Trade Operations 
(DECEX) of 13 May 1991;  Portaria DECEX 18 of 19 July 1992;  Portaria 138-N of 
the Brazilian Institute of the Environment and of Renewable Resources (IBAMA) of 
22 December 1992;  Portaria 370 of the Ministry of Industry, Commerce and Tourism 
(MICT) of 28 November 1994;  Interministerial Portaria 3 of 12 September 1995 of 
the Ministry of Industry, Commerce and Tourism and of the Ministry of the 
Economy;  Resolution 23 of the National Council of the Environment (CONAMA) of 
12 December 1996,  and CONAMA Resolution 235 of 7 January 1998. 

(c) The imposition, by virtue of Presidential Decree 3919 of 14 September 2001, of a 
fine of 400 BRL per unit on the importation, as well as the marketing, transportation, 
storage, or keeping in deposit or warehouses of imported, but not of domestic 
retreaded tyres. 

(d) The maintenance of measures at the level of Brazilian States which prohibit the sale 
of imported retreaded tyres.  For instance, Law 12.114 of 5 July 2004 of Rio Grande 
do Sul which bans the commercialisation of used tyres, as which are considered inter 
alia retreaded tyres that have been manufactured outside of Brazil from the casings of 
used tyres and imported into Brazil. 

(e) The exemption of retreaded tyres imported from other MERCOSUR countries from 
the import ban by means of Portaria SECEX 14 of 17 November 2004 and from the 
above-mentioned financial penalties by virtue of Presidential Decree No. 4592 of 
11 February 2003, in response to the ruling of a MERCOSUR panel established at the 
request of Uruguay. 

2.6 The European Communities also noted that for each of the measures referred to above, its 
request also covers any amendments, replacements, extensions, implementing measures or other 
related measures.   

                                                      
8 The text of Brazilian laws and regulations is based on translations provided by Brazil in its exhibits as 

clarified in light of Brazil's answer to panel question No. 1.  In its answer to this question, Brazil indicated, inter 
alia, that the Portuguese term "reformados" should be translated as "reconditioned or retreaded tyres", the term 
"recauchutagem" as "recapping", "remoldagem" as "remolding", and "recapagem" as "top-capping". 

9 WT/DS332/4. 
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1. The Import prohibition on retreaded tyres 

2.7 In its first written submission, the European Communities identifies Article 40 of Portaria 
SECEX 14 of 17 November 2004 ("Portaria SECEX 14/2004") as the current legal basis of the ban on 
the importation of retreaded tyres in Brazil.  Article 40 reads as follows: 

"Article 40 – An import license will not be granted for retreaded and used tyres, 
whether as a consumer product or feedstock, classified under NCM code 4012, except 
for remoulded tyres, classified under NCM codes 4012.11.00, 4012.12.00, 
4012.13.00 and 4012.19.00, originating and proceeding from the MERCOSUR 
Member States under the Economic Complementation Agreement No. 18. 

Sole paragraph – Imports originating in and coming from MERCOSUR must comply 
with the technical regulations adopted by the National Institute for Metrology, 
Standardization and Industrial Quality (INMETRO) for the product in question and 
with the regulations under MERCOSUR rules of origin and regulations of the 
environmental authorities."10 

2.8 Portaria SECEX 14/2004 was preceded by a number of regulations that previously prohibited 
the importation of retreaded tyres.  These measures are: 

(a) Portaria SECEX 8 of 20 September 2000, the first measure in Brazil explicitly 
banning the importation of "retreaded tyres" classified under heading 4012 of the 
MERCOSUR Common Nomenclature (NCM); and 

(b) Portaria SECEX 17 of 1 December 2003, which replaced Portaria SECEX 8/2000, 
prohibiting the issuance of licenses for imports of retreaded tyres and excluding from 
this prohibition only the remoulded tyres originating in other MERCOSUR countries. 

2.9 Before the importation of retreaded tyres was expressly banned by means of Portaria 
SECEX 8/2000, Brazil adopted several measures dealing with the importation of used goods, 
including used tyres.  The European Communities indicated in its first written submission that these 
measures included the following:11 

(a) Portaria DECEX 8 of 13 May 1991, in force in the version of Portaria MICT 370 of 
28 November 1994, which prohibits the importation of used consumer goods, 
including 'used tyres', and 

(b) Resolution CONAMA 23 of 12 December 1996, establishing that inert waste is free 
from import restrictions except for the importation of used tyres, which is therefore 
prohibited. 

2. Fines on importation, marketing, transportation, storage, keeping or warehousing of 
retreaded tyres 

2.10 On 14 September 2001, through Presidential Decree 3.919, Brazil amended Decree 3.179 of 
21 September 1999, which provides for the specific sanctions applicable to conduct and activities 
harmful to the environment, and other provisions.  The amendment introduced Article 47-A, which 
subjects the importation as well as the marketing, transportation, storage, keeping or warehousing of 

                                                      
10 Exhibit BRA-84. See also Exhibit EC-29.  
11 European Communities' first written submission, footnote 34 to para. 59;  Exhibits EC-31-33. 
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imported used and retreaded tyres to a fine of R$400/unit.  Article 1 of Presidential Decree 3.919 
provides: 

"Art. 1. The following article is added to Decree 3.179 of September 21, 1999: 

'Article 47-A.  Importing used or retreaded tyres: 

Fine of R$ 400.00 (four hundred reais) per unit. 

Sole paragraph:  The same penalty shall apply to whosoever trades, 
transports, stores, keeps or maintains in a depot a used or retreaded 
tyre imported under such conditions. (NR)'"12 

3. State Law restrictions on the marketing of imported retreaded tyres 

2.11 On 5 July 2004, Rio Grande do Sul issued Law 12.114, prohibiting the commercialization of 
imported used tyres within its territory, which includes imported retreaded tyres as well as retreaded 
tyres made in Brazil from imported casings.  This Law, however, does not prohibit the marketing of 
retreaded tyres produced in Brazil from domestic casings.  Article 1 of Law 12.114 reads: 

"Art. 1.  It is forbidden to sell imported used tyres in the State of Rio Grande do Sul. 

Sole paragraph.  An imported used tyre is considered for the purposes hereof as 
follows: 

I – the simple carcass of the used tyre from any other country; 

II – the carcass of a used tyre that has been retreaded by top-capping, 
remoulding or recapping processes abroad and imported in this 
condition; 

III – the carcass of a used tyre from any other country and retreaded 
in Brazil by any of the industrial processes mentioned in the 
preceding item."13 

2.12 On 28 November 2005, the state of Rio Grande do Sul amended Law 12.114 through 
Law 12.381, which allows the importation and marketing of imported retreaded tyres provided that 
the importer proves to have destroyed ten used tyres in Brazil for every retreaded tyre imported.  
Law 12.381, however, requires the destruction of only one used tyre per imported tyre in the case of 
imports of used tyre casings.  Article 1 of Law 12.381 reads: 

"Article 1 – The sole paragraph of Article 1 of Law 12.114 of 5 July 2004, 
prohibiting the sale of used tyres imported into the State and from other sources 
becomes paragraph 1, and the following paragraphs 2 and 3 are added: 

§1° – … 

§2° – The following shall be permitted: 

I – the import of a used tyre carcass where importers can demonstrate 
that they will collect on Brazilian territory and destroy, in an 

                                                      
12 Exhibit BRA-72. See also Exhibit EC-34.    
13 Exhibit BRA-80. See also Exhibit EC-35. 
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environmentally adequate manner, 1 (one) existing used tyre on the 
domestic territory for each used tyre carcass to be imported; 

II – the import of a carcass of a tyre retreaded by means of top-
capping, remoulding, or recapping, outside of Brazil, where 
importers can demonstrate that they will collect within the domestic 
territory and destroy, in an environmentally-adequate manner, 10 
(ten) existing used tyres within the domestic territory for each used 
tyre carcass to be imported. 

§ 3º – tyre retreaders shall have the right to import one used tyre carcass for each used 
or retreaded tyre exported without having to comply with the environmental 
counterpart referred to in part I of paragraph 2 of this Article."14 

4. Exemption of MERCOSUR countries from the import ban and the fines 

2.13 After the adoption of Portaria SECEX 8/2000, the first measure explicitly banning the 
importation of "retreaded tyres", Uruguay requested, on 27 August 2001, the initiation of arbitral 
proceedings under MERCOSUR against this Brazilian measure.  On 9 January 2002, the 
MERCOSUR arbitral tribunal decided that the import ban on retreaded tyres imposed by 
Portaria SECEX 8/2000 was incompatible with MERCOSUR Decision 22/2000, which requires 
MERCOSUR partners not to introduce new restrictions to commerce among themselves. 

2.14 Following this arbitral award, Brazil eliminated the ban for remoulded tyres imported from 
MERCOSUR countries by means of Portaria SECEX 2 of 8 March 2002.  Article 1 of Portaria 
SECEX 2/2002 provides: 

"Art. 1.  The import license for remoulded tyres is hereby authorized, classified under 
NCM codes 4012.1100, 4012.1200, 4012.1300 and 4012.1900, when proceeding 
from MERCOSUR member States under the Economic Complementation Agreement 
no. 18."15 

2.15 This exception was maintained in Portaria SECEX 17 of 1 December 2003, and it is currently 
contained in Article 40 of Portaria SECEX 14/2004, transcribed above. 

2.16 Similarly, through Presidential Decree 4.592 of 11 February 2003, Brazil exempted retreaded 
tyres imported from other MERCOSUR countries from the financial penalties set out in Presidential 
Decree 3.919.  Article 1 of Presidential Decree 4.592 reads as follows: 

"Article 1:  Article 47-A of Decree 3.179 of 21 September 1999 shall apply with the 
addition of the following paragraph, and the current sole paragraph shall be 
renumbered as (1): 

paragraph (2) – Imports of retreaded tyres classified under heading 
MCN 4012.1100, 4012.1200, 4012.1300 and 4012.1900, originating 
in the MERCOSUR member countries under Economic 
Complementation Agreement No. 18 shall be exempt from payment 
of the fine referred to in this Article."16 

                                                      
14 Exhibit BRA-81.  See also Exhibit EC-37 and its answer to panel question No. 63.  
15 Exhibit BRA-78.  See also Exhibit EC-41. 
16 Exhibits BRA-79.  See also Exhibit EC-42. 
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III. FINDINGS AND RECOMMENDATIONS REQUESTED BY THE PARTIES 

3.1 The European Communities requests the Panel to find that:17 

(a) Brazil has acted inconsistently with Article XI:1 of GATT 1994 by instituting and 
maintaining a prohibition and restriction other than a duty, tax or other charge on the 
importation of a product of the territory of another Member, made effective through 
import licences and other measures.   

(b) Brazil has acted inconsistently with Article XI:1 and/or Article III:4 of GATT 1994 
by instituting and maintaining a restriction other than a duty, tax or other charge on 
the importation of a product of the territory of another Member, made effective 
through a fine imposed on the importation of retreaded tyres in the amount of 
400 BRL per unit.   

(c) Brazil has acted inconsistently with Article III:4 and/or Article XI:1 of GATT 1994 
by imposing a fine in the amount of 400 BRL per imported retreaded tyre that is 
marketed (sold), transported, stored, kept or kept in deposit or warehouses.  Thereby, 
Brazil has failed to accord, to products of the territory of the European Communities 
imported into the territory of Brazil, treatment no less favourable than that accorded 
to like products of national origin in respect of laws, regulations and requirements 
affecting their internal sale, offering for sale, purchase, transportation, distribution or 
use.   

(d) Brazil has acted inconsistently with Article I:1 of GATT 1994 by eliminating the 
import ban and the above-mentioned financial penalties for retreaded tyres imported 
from other MERCOSUR countries, while maintaining those measures for other 
imports, notably from the European Communities.  Thereby, Brazil has failed to 
accord an advantage granted, with respect to rules and formalities in connection with 
importation, and with respect to matters referred to in paragraph 4 of Article III, to 
products originating in other countries immediately and unconditionally to the like 
products originating in the territory of the European Communities.   

(e) By applying the above-mentioned import ban on retreads as well as the financial 
penalty on every unit of retreaded tyres imported from the European Communities, 
but not to those imported from other MERCOSUR countries, Brazil acts 
inconsistently with Article XIII:1 of GATT 1994, because it applies a prohibition and 
restriction on the importation of a product of the territory of another Member, 
although the importation of the like product of all third countries is not similarly 
prohibited or restricted. 

3.2 The European Communities also requests the Panel to recommend, in accordance with 
Article 19.1 of the DSU, that Brazil bring its measures into conformity with the covered agreements.18 

                                                      
17 European Communities, Request for the establishment of a Panel, WT/DS332/4, paras. 11-15. 
18 European Communities' first written submission, para. 224. 
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3.3 In turn, Brazil requests the Panel to dismiss all the claims made by the 
European Communities in its first written submission and to find that:19 

(a) Brazil's import ban on retreaded tyres (contained in Portaria SECEX 14/2004) is 
justified by Article XX(b) of the GATT because it is a measure necessary to protect 
human, animal and plant life and health. 

(b) The anti-circumvention fines (applied pursuant to Decree 3.919 of 
14 September 2001) are justified by Article XX(b) and (d) of the GATT because they 
are necessary to protect human and animal life and health and the environment, and to 
secure compliance with the import ban, which itself is not inconsistent with the 
GATT. 

(c) The limited exemption of MERCOSUR countries from Brazil's import ban (made 
effective through Portaria SECEX No. 14 of 17 November 2004) is authorized by 
Article XXIV, because it was adopted pursuant to Brazil's obligations under 
MERCOSUR – a customs union that is consistent with Article XXIV. 

(d) The limited exemption of MERCOSUR countries from the ban is also justified by 
Article XX(d), because it is necessary to secure compliance with Brazil's obligation 
under MERCOSUR, which itself is not inconsistent with the GATT. 

(e) The state measure of Rio Grande do Sul (Law 12.114 of 5 July 2004) is justified by 
Article XX(b) of the GATT 1994 because it is a measure necessary to protect human, 
animal and plant life and health. 

3.4 Brazil also states that in any event, it is not necessary for the Panel to reach an independent 
conclusion on the state measures because these measures do not have any independent legal effect.20 

IV. ARGUMENTS OF THE PARTIES 

4.1 The arguments presented by the parties in their written submissions and oral statements are 
reflected below.  This Part contains arguments of the parties as summarized in Parties' executive 
summaries and includes additional arguments taken from submissions and replies to questions as 
suggested by the Parties in their comments to this Part.  Further arguments are contained in the replies 
and comments on replies annexed to the Panel report.   

A. THE BAN ON THE IMPORTATION OF RETREADED TYRES 

1. Article XI:I of GATT 1994 

4.2 The European Communities submits that Article 40 of Portaria SECEX 14/2004 provides 
that no import licences shall be granted for the importation of retreaded tyres into Brazil;  however, 
such import licences are necessary in order to import retreaded tyres into Brazil.  Therefore, the 
European Communities claims that Portaria SECEX 14/2004 prohibits the importation of retreaded 
tyres of any other WTO Member, including the European Communities, into Brazil.  Accordingly, the 
European Communities claims that Brazil imposes a prohibition on the importation of retreaded tyres 

                                                      
19 Brazil's first written submission, paras. 190 and 191. 
20 Brazil's second written submission, para. 199. 
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7.388 However, for the reasons explained in paragraphs 7.375-7.380, we found that the import ban, 
a measure inconsistent with Article XI:1 of the GATT 1994, could not be justified by Article XX(b).  
Therefore, the Panel is of the view that the fines cannot be justified under Article XX(d) since they do 
not fall within the scope of measures that are designed to secure compliance with "the laws or 
regulations that are not themselves inconsistent with some provision of the GATT 1994" (emphasis 
added). 

7.389 Having found that Brazil has failed to demonstrate that the import ban – the domestic measure 
with which the fines are allegedly designed to secure compliance – is consistent with the GATT 1994 
and thus has failed to show that the fines can be justified under Article XX(d), we do not consider it 
necessary to proceed to examine whether the fines are necessary to secure such compliance. 

4. Conclusion 

7.390 For the reasons above, the Panel finds that the fines as embodied in Presidential Decree 3.179 
through Presidential Decree 3.919 are inconsistent with Article XI:1 of the GATT 1994.  We also find 
that Brazil has not demonstrated that the fines can be justified either under Article XX(b) or under 
Article XX(d) of the GATT 1994. 

C. STATE LAW RESTRICTIONS ON THE MARKETING OF IMPORTED RETREADED TYRES 

7.391 The European Communities also challenges certain restrictions on the importation and 
marketing of retreaded tyres, imposed by the State of Rio Grande do Sul.1548  The European 
Communities submits that the prohibition of the marketing of retreaded tyres produced outside of 
Brazil under Law 12.114 as well as an allegedly discriminatory disposal obligation under Law 12.381 
are incompatible with Article III:4 of the GATT 1994.1549 

7.392 Brazil does not address the consistency of these measures and states that it does not contest 
that the measures are prima facie in violation of Article III:4.  Brazil instead focuses on the 
justification of the measures under Article XX(b) and claims that this state measure does not warrant an 
independent consideration because it does not restrict imports of retreaded tyres from the European 
Communities any more than the federal import ban does.1550   

1. Preliminary issues 

(a) Measures within the scope of the Panel's terms of reference 

7.393 In addition to Law 12.114 of the Brazilian State of Rio Grande do Sul of 5 July ("Law 
12.114") that is identified in the European Communities' panel request as the relevant state measure at 
issue, the European Communities also develops, in its first written submission, arguments in relation 

                                                      
1548 In its Panel request, the European Communities identifies the following relevant measures:  

"the maintenance of measures at the level of Brazilian States which prohibit 
the sale of imported retreaded tyres.  For instance, Law No. 12.114 of 5 July 
2004 of Rio Grande do Sul which bans the commercialisation of used tyres, 
as which are considered inter alia retreaded that have been manufactured 
outside of Brazil from the casings of used tyres and imported into Brazil." 
 

1549 European Communities' first written submission, para. 181.   
1550 Brazil's first written submission, para. 186. 

juansanja
Resaltado
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to a subsequent Law 12.381 of Rio Grande do Sul of 28 November 2005 ("Law 12.381"), which is not 
identified in its panel request.1551   

7.394 In this regard, the Panel notes that the enactment of Law 12.381 (28 November 2005) came 
after the European Communities had made its request for the establishment of a panel on 18 
November 2005, but prior to the Panel's actual establishment.  While the European Communities 
generally indicated in its panel request that its request extended inter alia to amendments to the 
measures identified in the request, this specific measure was not, and could not have been, identified 
in the European Communities' panel request.1552   

7.395 Brazil does not take issue with the articulation by the European Communities, in its first 
submission, of claims relating to Law 12.381, and understands the European Communities' challenge 
to relate to Law 12.114 (of 2004), as amended by Law 12.381.1553   

7.396 The Panel considers that Law 12.381 is properly within the Panel's terms of reference.  The 
Appellate Body has found, in past cases, that legal acts that occur subsequent to the measures 
identified in the panel request may still be considered to be within the panels' terms of reference, 
insofar as those legal acts do not change the "essence" of the main measures at issue.1554  As explained 
below, Law 12.381 is directly related to Law 12.114 in that Law 12.381 maintains the original 
provision banning the sale of "imported used tyres"1555, as defined in Law 12.114, while adding 
conditions under which the importation of some of these used tyres are exceptionally permitted.  
Thus, Law 12.381 cannot be considered as changing the essence of the main measure (i.e. 
Law 12.114), which is the general ban on the sale of "imported used tyres" as defined in Law 12.114.   

                                                      
1551 According to the European Communities, Law 12.381 authorizes the importation of carcasses of 

used tyres and carcasses of a tyre which have been retreaded, remoulded or recapped outside Brazil, subject to 
the collection and destruction, in an environmentally sound manner, of one used tyre on Brazilian territory for 
each carcass to be imported or ten used tyres for each imported retreaded carcass. (European Communities' first 
written submission, paras. 61, 63) 

1552 As noted above in footnote 1548, the panel request describes the state measures as measures "which 
prohibit the sale of imported retreaded tyres".   

1553 Brazil's first written submission, paras. 186-189; Brazil's second written submission, paras. 195-
198; Brazil's first oral statement, para. 77; Brazil's answer to panel question No. 111.  Brazil argues that the state 
measures at issue (i.e. Law No. 12.114 as amended by Law No. 12.381) do not have legal effect but, to the 
extent that they have effect, they are not inconsistent with the WTO and justified under Article XX(b).  In light 
of Brazil's position, we understand that Brazil does not contest the inclusion by the European Communities of 
Law No. 12.381 within the scope of the present dispute.   

1554 Appellate Body Report on Chile – Price Band System, paras. 136-139.  The Appellate Body also 
endorsed the approach followed by the panel in Argentina – Footwear, which was to decide to examine 
modifications made to the safeguard measure at issue during the panel proceedings, considering that the 
modifications did not create a "new" safeguard measure, but were instead modifications of the legal form of the 
original definitive measure which was the subject of the dispute.  Also, referring to the principles under DSU 
Articles 3.7 and 3.4 (i.e. the aim of the dispute settlement mechanism being a 'positive solution to a dispute'), the 
Appellate Body considered it appropriate to rule on the price band system as currently in force in Chile, that is, 
as amended by a later regulation, to "secure a positive solution to the dispute" and to make "sufficiently precise 
recommendations and rulings so as to allow for prompt compliance".   

1555 As set out below in paragraph 7.413, "an imported used tyre" under Law 12.114 is defined to 
include (i) the simple carcass of a used tyre from any other country; (ii) the carcass of a used tyre tha has been 
retreaded by top-capping, remoulding or recapping processes abroad and imported in that condition; and (iii) the 
carcass of a used tyre from any other country and retreaded in Brazil by any of the industrial processes in the 
proceeding item. 
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(b) State measures as a "measure" 

7.397 As the European Communities' claim on the marketing restriction by the Brazilian State of 
Rio Grande do Sul concerns a 'state government's measure', as opposed to measures imposed at the 
federal level, the Panel considers it useful to briefly consider the status of such measures in the 
context of WTO dispute settlement.  

7.398 The European Communities submits that as Brazil is responsible for the respect of its WTO 
obligations by its federal states, it must, in accordance with Article XXIV:12 of the GATT 1994 and 
as confirmed by paragraph 13 of the Understanding on the Interpretation of Article XXIV of the 
GATT 1994, take such reasonable measures as may be available to it to ensure observance of the 
provisions of the GATT by its state.1556  Brazil does not dispute that the consistency of its state 
measures can be reviewed by the Panel. 

7.399 The Panel recalls that the Appellate Body in US – Corrosion-Resistant Steel Sunset Review 
noted that the phrase "measures taken by another Member" in Article 3.3 of the DSU1557 identifies the 
relevant nexus, for purposes of dispute settlement proceedings, between the "measure" and a 
Member", and "[i]n principle, any act or omission attributable to a WTO Member can be a measure of 
that Member for purposes of dispute settlement proceedings."1558 

7.400 We consider that the measures of Rio Grande do Sul, a state of the Federative Republic of 
Brazil, are attributable to Brazil as a WTO Member and therefore should be considered as "measures" 
for the purposes of Article 3.3 of the DSU.   

(c) Relationship between the state measures and the federal measures 

7.401 As regards Law 12.114, Brazil submits that the state measure does not warrant an independent 
consideration because it does not restrict imports of retreaded tyres from the European Communities any 
more than the federal import ban does.1559  Brazil claims that to the extent the state measure conflicts 
with the federal measure by authorizing what the federal measure prohibits or vice-versa, the federal 
measure will prevail and trump the state measure.1560    

7.402 Regarding Law 12.381, however, the Panel notes some evolution in Brazil's position in the 
course of the proceedings.  Brazil first submits in its first written submission that like the fines at the 
federal level, Law 12.381 works as an anti-circumvention measure by establishing a disposal 
obligation that may seem disproportionate to the harm, but is still necessary to thwart  illegal 

                                                      
1556 Article XXIV:12 provides: "Each [Member] shall take such reasonable measures as may be 

available to it to ensure observance of the provisions of this Agreement by the regional and local governments 
and authorities within its territories". 
 Further, paragraph 13 of the Understanding on the Interpretation of Art. XXIV of the GATT 1994 
provides:  "The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and applied by the Dispute 
Settlement Understanding may be invoked in respect of measures affecting its observance taken by regional or 
local governments or authorities within the territory of a Member. ... "   

1557 Article 3.3 of the DSU provides that: "The prompt settlement of situations in which a Member 
considers that any benefits accruing to it directly or indirectly under the covered agreements are being impaired 
by measures taken by another Member is essential to the effective functioning of the WTO and the maintenance 
of a proper balance between the rights and obligations of Members."  (emphasis added) 

1558 In US – Corrosion-Resistant Steel Sunset Review, the Appellate Body stated that they needed not 
consider the extent to which the acts or omissions of regional or local governments, or even the actions of 
private entities, could be attributed to a Member in particular circumstance (fn. 78). 

1559 Brazil's first written submission, para. 186. 
1560 Brazil's first written submission, para. 187; Brazil's second written submission, para. 195. 
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importation and commercialization of imported retreaded tyres.1561  In other words, Brazil's initial 
position seemed to be that the disposal obligation is complementary to, rather than inconsistent with,  
the marketing prohibition, just as the fines are to the import prohibition. 

7.403  However, in response to a question from the Panel whether the disposal obligation under 
Law 12.381 establishes an exception to the import prohibition set out in Law 12.114, Brazil submits 
that "the amendments introduced by Law 12.381, permitting imports under certain conditions, seem to 
conflict with Article 1 of Law 12.114, which prohibits imports of used tyres. 1562  It is not clear whether 
the amendments intended to lift the import prohibition."1563  Brazil further states that "if importers 
attempted to obtain licenses to import based on State Law 12.381, the federal body responsible for 
granting such licences (DECEX) would deny the request, whether the federal import ban existed or 
not, and the likely outcome of this situation would be a declaration of the unconstitutionality of State 
Law 12.381 by the Federal Supreme Court."1564   

7.404 Despite this clarification of its position on Law 12.381, Brazil's view on the state measures as 
a whole appears to be that the extent of the inconsistency between the substantive provisions of the 
state law and the federal law is irrelevant because the state measures have no legal effect, in that under 
Brazil's Constitution, only the Federal Government can regulate importation of products and issue 
import licences and state measures that purport to regulate imports have no effect.1565  Thus, according 
to Brazil, the Panel need not review the European Communities' claims on the inconsistency of the 
states measures at issue with obligations under the GATT 1994, since the Brazilian federal measures 
either already encompass or trump what the state measures purport to do. 

7.405 The European Communities argues that Law 12.114 is a measure independent of the 
measures adopted at the federal level in Brazil and thus warrants independent consideration.1566  
According to the European Communities, if the ban at the federal level were lifted following the 
present dispute, but the state law were to remain, then the state law would continue to restrict the 
marketing of imported retreaded tyres in Rio Grande do Sul.  The European Communities submits 
that Brazil has not provided any evidence to support its claim that the federal measure will prevail and 
trump the state measure to the extent that the state measure conflicts with the federal measure.   

7.406 The Panel is of the view that, regardless of the relationship between these states laws and the 
federal laws based on the jurisdictions covered by the respective law within its domestic legal system, 
the Brazilian government is ultimately responsible for ensuring that its constituent states respect 
Brazil's obligations under the WTO as explained above.  In this connection, Brazil acknowledges that 
in order to have the state measure at issue declared null and void, a specific court ruling – i.e. a ruling 
by the Federal Supreme Court in an unconstitutionality action – is required.1567  Brazil did not submit 
any evidence that such a ruling has been issued yet, although it provided a legal opinion issued by the 
Office of the Chief of Staff to the President, recommending that the Solicitor General bring a Direct 
Action of Unconstitutionality with respect to the state measures.1568  Moreover, Brazil has confirmed 
that the state measures at issue (Law 12.114 as amended by Law 12.381) are formally in force at 
present. 1569  

                                                      
1561 Brazil's first written submission, para. 188. (emphasis added) 
1562 For the definition of "imported used tyres", see footnote 1555 above and paragraph 7.413 below. 
1563 Brazil's answer to panel question No. 57. 
1564 Brazil's answer to panel question No. 61. 
1565 Brazil's first written submission, para. 187, responses to panel questions No. 56, 57, 61-62, 111 and 

Brazil's second written submission, paras.  195, 197. 
1566 European Communities' first oral statement, paras. 107-110. 
1567 Brazil's answer to panel question No. 62. 
1568 Brazil's second written submission, para. 198 and Exhibit BRA-156. 
1569 Brazil's answer to panel question No. 111. 
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7.407 In light of these considerations, our understanding is that in the absence of a specific court 
ruling declaring them as null and void, the states measures at issue are currently legally in force in 
Brazil, although they may not be enforceable if they have no legal effect as claimed by Brazil due to 
the alleged conflicts with the federal laws.1570  The Panel also recalls the Appellate Body's statement in 
US – Upland Cotton that "whether or not a measure is still in force is not dispositive of whether that 
measure is currently affecting the operation of any covered agreement."1571 

7.408 On the basis of the foregoing, we have decided to proceed with the analysis of the claims 
made by the European Communities in relation to Law 12.114, as amended by Law 12.381. 

2. Are the state measures inconsistent with Article III:4 of GATT 1994?  

7.409 Article III:4 provides:  

"The products of the territory of any contracting party imported into the territory of 
any other contracting party shall be accorded treatment no less favourable than that 
accorded to like products of national origin in respect of all laws, regulations and 
requirements affecting their internal sale, offering for sale, purchase, transportation, 
distribution or use..."  

7.410 The Panel notes that the Appellate Body has clarified that three elements must be satisfied to 
establish a violation of Article III:4:  (1) the imported and domestic products at issue are "like 
products"; (2) the measure at issue is a "law, regulation, or requirement affecting their internal sale, 
offering for sale, purchase, transportation, distribution, or use"; and (3) the imported products are 
accorded "less favourable" treatment than that accorded to like domestic products.1572 

7.411 Based on these elements as set out by the Appellate Body, we turn to a consideration of 
whether the state measures at issue are inconsistent with the requirements under Article III:4.   

(a) Marketing prohibition 

7.412 The European Communities argues that the marketing prohibition in Article 1 of Law 
12.114 ("marketing prohibition") is inconsistent with Article III:4.1573  

7.413 Law 12.114 provides in relevant part: 

"Art. 1.  It is forbidden to sell imported used tyres in the State of Rio Grande do Sul. 

Sole paragraph.  An imported1574 used tyre is considered for the purposes hereof as 
follows: 

I – the simple carcass of a used tyre from any other country; 

II – the carcass of a used tyre that has been retreaded by top-capping, remoulding or 
recapping processes abroad and imported in that condition; 

                                                      
1570 Brazil's answer to panel question No. 62. 
1571 Appellate Body Report on US – Upland Cotton, para. 262. 
1572 Appellate Body Report on Korea – Various Measures on Beef, para. 133. 
1573 European Communities' first written submission, paras. 182-188. 
1574 Brazil clarified that the terms "imports" and "importation" in Law 12.114 and Law 12.381 refer to 

the importation from other countries into Brazil and do not apply to trade among Brazilian states (Brazil's 
answer to panel question No. 58.) 
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III – the carcass of a used tyre from any other country and retreaded in Brazil by any 
of the industrial processes mentioned in the preceding item. ..." 1575 

(i) Like products 

7.414 Brazil clarified that Law 12.114 is intended to apply to "retreaded tyres" imported from every 
country.1576  As such, for the purposes of the present analysis, the terms used in Law 12.114, in 
particular in its Article 1, Sole paragraph II, cover the same product scope of imported retreaded tyres 
as the import ban at the federal level.  Law 12.114 thus prohibits the sale of "imported used tyre 
carcasses"; "domestic retreaded tyres made from imported used tyre carcasses" and "imported 
retreaded tyres", and only allows the sale of "domestic retreaded tyres made from domestic used tyre 
carcasses" in the market. 

7.415 The European Communities submits that imported retreaded tyres are "like" domestic 
retreaded tyres made from domestic used tyre carcasses.  The parties agree that there is no difference 
between imported and domestic retreaded tyres with respect to the "likeness" within the meaning of 
Article III:4.1577  The Panel also considers that imported retreaded tyres and domestic retreaded tyres, 
either made with domestic used tyre carcases or with imported used tyre carcasses, are indeed "like":  
the same physical characteristics (produced by reconditioning used tyres through one of the three 
types of processes)1578; the same end uses (to be used for respective vehicle types, such as passenger 
cars, buses and trucks, and air planes)1579; the same tariff headings (i.e. NCM headings 4012.11.00, 
4012.12.00, 4012.13.00 or 4012.19.00); and no evidence of any difference in consumers' perceptions 
and behaviour in respect of imported and domestic retreaded tyres. 

7.416 The Panel thus concludes that imported retreaded tyres can be considered "like" domestic 
retreaded tyres made from domestic used tyre carcasses. 

(ii) A law, regulation or requirement affecting the internal sale 

7.417 The European Communities argues that the prohibition on the "marketing" of retreaded tyres 
is a measure affecting the internal sale of retreaded tyres, since it makes the internal sale of these 
products in fact impossible. 

7.418 The Panel considers that the marketing prohibition on imported used tyres, which include 
imported retreaded tyres, as codified in Law 12.114 constitutes a measure affecting the internal sale of 
retreaded tyres, because the measure, on its face, provides that "it is forbidden to sell imported used 
tyres in the State".  The measure, in banning the action of selling, clearly affects the sale of retreaded 
tyres in the territory of Rio Grande do Sul. 

7.419 Therefore, we conclude that the marketing prohibition at issue affects the internal sale of 
retreaded tyres within the meaning of Article III:4.  

                                                      
1575 Exhibit BRA-80.  See also Exhibit EC-35.  Brazil has clarified that Law 12.114, as amended by 

Law No. 12.381, is formally in force at present; that it is intended to apply to retreaded tyres imported from 
every country; and that the words "imports" and "importation" used in both laws refer to the importation of 
retreaded tyres from other countries into Brazil. (Brazil's responses to panel questions 58, 59, 111)  Brazil has 
also clarified that these state laws seem to have been passed in reaction to the exemption of MERCOSUR 
countries from the national import ban. (Brazil's answers to panel questions Nos. 55 and 59). 

1576 Brazil's answer to panel question No. 58. 
1577 Brazil's answer to panel question No. 6. 
1578 See the parties answers to panel question No. 1. 
1579 See the parties' answers to panel question No. 4. 
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(iii) Less favourable treatment  

7.420 As shown above, the marketing prohibition under Law 12.114 applies to imported retreaded 
tyres.  It foresees no comparable limitation on the marketing of domestic retreaded tyres made from 
domestic used tyre carcasses.  

7.421 The Panel considers, therefore, that the marketing prohibition imposed by Law 12.114 
accords to imported retreaded tyres "less favourable treatment" than to domestic retreaded tyres which 
should be considered like products within the meaning of GATT Article III:4. 

7.422 For the above reasons, we find that Law 12.114 is inconsistent with the obligations under 
Article III:4 of the GATT 1994 in that it provides less favourable treatment to imported retreaded 
tyres than to like domestic products. 

(b) Disposal obligations 

7.423 The European Communities submits that the requirement of having to dispose of ten used 
tyres (for the importation of one retreaded tyre), rather than one used tyre (for the production of one 
retreaded tyre in Brazil using an imported used tyre), under Law 12.381 is an additional 
discrimination and clearly constitutes less favourable treatment of imported retreaded tyres.1580 

7.424 Law 12.381 of 28 November 2005 provides: 

"Amending Art. 1° of the Law N° 12.114 of 5 July 2004, prohibiting the sale of used 
tyres imported into the State and from other Sources. 

... 

Article 1 – The sole paragraph of Article 1 of Law N° 12.114 of 5 July 2004, 
prohibiting the sale of used tyres imported into the State and from other sources 
becomes paragraph 1, and the following paragraphs 2 and 3 are added: 

"Article 1° ...  

§2° – The following shall be permitted: 

I – the import of a used tyre carcass where importers can demonstrate 
that they will collect on Brazilian territory and destroy, in an 
environmentally-adequate manner, 1 (one) existing used tyre on the 
domestic territory for each used tyre carcass to be imported; 

II – the import of a carcass of a tyre retreaded by means of top-
capping, remoulding, or recapping, outside of Brazil, where 
importers can demonstrate that they will collect within the domestic 
territory and destroy, in an environmentally-adequate manner, 10 
(ten) existing used within the domestic territory for each used tyre 
carcass to be imported. ... 

§3° - tyre retreaders shall have the right to import one used tyre carcass for 
each used or retreaded tyre exported without having to comply with the 

                                                      
1580 European Communities' first written submission, para. 187. 
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environmental counterpart referred to in part I of paragraph 2 of this 
Article."1581 

7.425 According to the European Communities, under the amendment (Law 12.381) now, the state 
of Rio Grande do Sul seems to be allowing the marketing of "domestic retreaded tyres made of 
imported carcasses" upon satisfying the disposal obligations.1582   

7.426 The Panel recalls that the marketing prohibition under Law 12.114 applied to three types of 
tyres:  "imported used tyre carcasses"; "domestic retreaded tyres made from imported used tyre 
carcasses" and "imported retreaded tyres", and so only allowing "domestic retreaded tyres made from 
domestic used tyre carcasses" in the market.  Law 12.381, however, appears to amend this outright 
marketing prohibition on these three types of tyres by adding certain disposal obligations to Law 
12.114, which appear to operate as an exception to the marketing prohibition under Article 1. 

7.427 In response to a question from the Panel on whether Law 12.381 establishes an exception to 
the import prohibition set out in Law 12.114, Brazil submits that the amendments introduced by Law 
12.381, permitting imports under certain conditions, "seem to conflict with Article 1 of Law 12.114, 
which prohibits import of used tyres."1583  Brazil also states that "it is not clear whether the 
amendments intended to lift the import prohibition," but that "in any event, this is irrelevant because 
these state measures have no legal effect." 

7.428 The Panel notes in this regard that regardless of the underlying intention behind Law 12.381 
and its constitutionality due to its potential conflict with the existing federal laws prohibiting the 
importation of retreaded tyres, Law 12.381 explicitly provides that importing will be authorized if ten 
used tyres are disposed of for each imported retreaded tyre and one used tyre for each imported used 
tyre carcass. 

7.429 In this respect, we note that the language of the amendment does not specifically permit the 
marketing of "domestic retreaded tyres made from imported carcasses" in the state of Rio Grande do 
Sul.  Thus, the European Communities' argument seems to be that by permitting the importation of 
used tyre carcasses, the amendment effectively allows the sale of "retreaded tyres produced in Brazil 
using those imported used tyre carcasses", which are otherwise prohibited from being sold in the state 
of Rio Grande do Sul.  We agree with the European Communities that allowing under Law 12.381 the 
importation of the very material (i.e. used tyre carcasses) used in the production of domestic retreaded 
tyres, which was originally prohibited from marketing, amounts to allowing now the marketing of 
domestic retreaded tyres made from such material.1584  Thus, for the purpose of examining the 
European Communities' claim on Law 12.381 under Article III:4, we will consider whether the 
alleged discriminatory treatment exists between "imported retreaded tyres" and "domestic retreaded 
tyres made from imported used tyre carcasses" the marketing of which seems to be allowed as a result 
of the amendment to Law 12.114. 

7.430 We will now proceed to examine whether this disposal obligation embodied in Law 12.381 
("disposal obligation") is inconsistent with Article III:4 of the GATT 1994 based on the three 
elements set out by the Appellate Body: (1) the imported and domestic products at issue are 'like 
products'; (2) the measure at issue is a 'law, regulation, or requirement affecting their internal sale, 

                                                      
1581 Exhibit BRA-81.  See also Exhibit EC-37. 
1582 European Communities' first written submission, para. 64. 
1583 Brazil's answer to panel question No. 57. 
1584 We recall our observation above that 6 million out of almost 11 million used tyre casings imported 

in 2005 were retreaded or stocked for later use by the importers.  (See footnote 1469 above) 
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offering for sale, purchase, transportation, distribution, or use'; and (3) the imported products are 
accorded 'less favourable' treatment than that accorded to like domestic products.1585 

(i) Like products 

7.431 As explained above, the disposal obligation under Law 12.381 makes a distinction between 
domestic retreaded tyres made from imported used tyre carcasses and imported retreaded tyres.   

7.432 The European Communities submits that imported retreaded tyres are "like" domestic 
retreaded tyres made from imported used tyre carcasses.  The Panel recalls that the parties do not 
dispute that imported retreaded tyres are "like" domestic retreaded tyres within the meaning of 
Article III:4 of the GATT 19941586, and the Panel also recalls its earlier conclusion1587 that domestic 
retreaded tyres, regardless of the origin of used tyre carcasses used in producing them, are "like" 
imported retreaded tyres within the meaning of Article III:4.  The Panel thus concludes that for the 
purposes of analysing the disposal obligation, domestic retreaded tyres made from imported used tyre 
carcasses are "like" imported retreaded tyres within the meaning of Article III:4. 

(ii) A law, regulation or requirement affecting the internal sale  

7.433 Further, the Panel considers the disposal obligation to be a measure affecting internal sale of 
retreaded tyres.  This is because satisfying the disposal requirement as indicated in the amendment 
(i.e. disposal of ten used tyres in the case of imported retreaded tyres, in comparison to just one used 
tyre otherwise) is a prerequisite for the importation of used tyre carcasses and, in turn, the marketing 
of imported retreaded tyres made from such used tyre carcasses on the internal market.  Thus, the 
disposal obligations directly affect the internal sale of retreaded tyres concerned in the Brazilian 
market. 

(iii) Less favourable treatment  

7.434 The amendment requires the disposal of one used tyre for one domestic retreaded tyre that 
would be made from imported used tyre carcasses, and ten used tyres for one imported retreaded tyre. 

7.435 The Panel considers that the requirement imposed on imported retreaded tyres to dispose of 
ten used tyres is a more onerous burden than the requirement imposed on domestic retreaded tyres to 
dispose of just one used tyre.  Therefore, the disposal requirement affords "less favourable treatment" 
to imported retreaded tyres within the meaning of Article III:4 of the GATT 1994. 

7.436 Consequently, we find that the disposal requirement under Law 12.381 is inconsistent with 
Article III:4 since it accords less favourable treatment to imported retreaded tyres than to like 
domestic products. 

(c) Conclusion 

7.437 In light of the above, the Panel finds that Law 12.114 of Rio Grande do Sul, as amended by 
Law 12.381, is inconsistent with Brazil's obligations under Article III:4 of the GATT 1994. 

                                                      
1585 Korea – Various Measures on Beef, Appellate Body Report on para. 133. 
1586 Brazil's answer to panel question No. 6. 
1587 See paragraph 7.415 above. 
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VIII. CONCLUSIONS AND RECOMMENDATIONS 

8.1 In light of the above, the Panel concludes that: 

(a) with respect to Brazil's import prohibition on retreaded tyres: 

(i) Portaria SECEX 14/2004 is inconsistent with Article XI:1 of GATT 1994 in 
that it prohibits the issuance of import licences for retreaded tyres, and is not 
justified under Article XX(b) of GATT 1994. 

(ii) Portaria DECEX 8/1991, to the extent that it prohibits the importation of 
retreaded tyres, is inconsistent with Article XI:1 and is not justified under 
Article XX(b) of GATT 1994. 

(iii) Resolution CONAMA 23/1996 is not inconsistent with Article XI:1. 

(b) with respect to the fines imposed by Brazil on importation, marketing, transportation, 
storage, keeping or warehousing of retreaded tyres, Presidential Decree 3.179, as 
amended by Presidential Decree 3.919, is inconsistent with Article XI:1 of 
GATT 1994 in that it imposes limiting conditions in relation to the importation of 
retreaded tyres and is not justified under either Article XX(b) or Article XX(d) of 
GATT 1994. 

(c) with respect to the measures maintained by the Brazilian State of Rio Grande do Sul 
in respect of retreaded tyres, Law 12.114, as amended by Law 12.381, is inconsistent 
with Article III:4 of GATT 1994 in that it accords less favourable treatment to 
imported retreaded tyres than to like domestic products and is not justified under 
Article XX(b) of GATT 1994. 

8.2 With respect to the European Communities' claims that Brazil's MERCOSUR exemptions are 
inconsistent with Articles XIII:1 and I:1 of GATT 1994, the Panel has decided to exercise judicial 
economy.  

8.3 Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations 
assumed under a covered agreement, the action is considered prima facie to constitute a case of 
nullification or impairment.  The Panel concludes that, to the extent that the measures listed above are 
inconsistent with GATT 1994, they have nullified or impaired benefits accruing to the 
European Communities under that agreement. 

8.4 Accordingly, the Panel recommends that the Dispute Settlement Body request Brazil to bring 
these inconsistent measures as listed above into conformity with its obligations under the GATT 1994. 

_______________ 


