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group of organizations.4  At the first substantive meeting, Brazil informed the Panel of its decision to 
include the two amicus curiae briefs as part of its exhibits.5   

1.9 On 23 June 2006, the Panel received a letter from the Center for International Environmental 
Law ("CIEL"), requesting that the Panel consult with the parties to consider the possibility of web-
casting the first substantive meeting of the Panel, to be held on 5-7 July 2006.  Parties were invited to 
offer any views they might have in respect of this letter.  In light of the views expressed by the parties, 
the Panel decided that the substantive meeting with the parties, as well as the related third-party 
session, would be held in closed sessions in accordance with the Working Procedures adopted by the 
Panel at the beginning of the proceedings.   

1.10 The Panel met with the parties on 5-7 July 2006 and on 4 September 2006.  The Panel met 
with third parties on 6 July 2006. 

1.11 The Panel submitted the Interim Report to the parties on 12 March 2007.  The Panel 
submitted the Final Report to the parties on 23 April 2007. 

II. FACTUAL ASPECTS 

A. PRODUCTS AT ISSUE 

2.1 This dispute concerns retreaded tyres which are produced by reconditioning used tyres by 
stripping the worn tread from a used tyre's skeleton (casing) and replacing it with new material in the 
form of a new tread and, sometimes, new material covering also parts or all of the sidewalls. 

2.2 Retreaded tyres can be produced through a number of different methods all encompassed by 
the generic term "retreading."  These methods are:  (i) top-capping, which consists in replacing only 
the tread;  (ii) re-capping, which entails replacing the tread and part of the sidewall;  and 
(iii) remoulding or "bead to bead" method, which consists of replacing the tread and the sidewall 
including all or part of the lower area of the tyre.6 

2.3 There are different types of retreaded tyres which correspond to the different types of casings 
used to produce them, namely:  passenger car retreaded tyres, commercial vehicle retreaded tyres, 
aircraft retreaded tyres and other.  Under international standards, passenger car tyres may be retreaded 
only once.7  By contrast, commercial vehicle and aircraft tyres may be retreaded more than once. 

2.4 Under the Harmonized System nomenclature, retreaded tyres are classified under HS heading 
4012 "Retreaded or used pneumatic tyres of rubber; solid or cushion tyres, tyre treads and tyre flaps, 
of rubber", and in particular under four sub-headings:  4012.11, which refers to retreaded tyres of a 
kind used on motor cars, including station wagons and racing cars;  4012.12, which includes the kind 
of retreaded tyres used on buses or lorries;  4012.13, which refers to the kind used on aircraft;  and 
4012.19, which comprises all other types of retreaded tyres.  Consequently, for international trade 
purposes, retreaded tyres are to be distinguished from both used tyres and new tyres.  Used tyres are 
                                                      

4 The group of organizations was composed of:  Association of Combats against POPs (ACPO);  
Association for the Protection of the Environment Cianorte (APROMAC);  Center for Human Rights and 
Environment (CEDHA);  Conectas Human Rights;  Global Justice;  Law for a Green Planet Institute;  Center for 
International Environmental Law (CIEL). 

5 See Exhibits BRA-98 and BRA-99. 
6 See UNECE Regulation No. 108 (1998):  Uniform Provisions Concerning the Approval for the 

Production of Retreaded Pneumatic Tyres for Motor Vehicles and their Trailers and UNECE Regulation 
No. 109 (1998):  Uniform Provisions Concerning the Approval for the Production of Retreaded Pneumatic 
Tyres for Commercial Vehicles and Their Trailers, Exhibits EC-6 and 7 and BRA-2 and 3, para. 2.37. 

7 See UNECE Regulation No. 108 (1998), para. 6.2. 
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classified under the HS sub-heading 4012.20, whereas new tyres are classified under HS heading 
4011. 

B. MEASURES AT ISSUE8 

2.5 On 17 November 2005, the European Communities requested the establishment of a panel in 
relation to the following measures of Brazil:9 

(a) The imposition of an import ban on retreaded tyres, notably by virtue of Portaria 14 
of 17 November 2004 of the Secretariat of Foreign Trade of the Brazilian Ministry of 
Development, Industry and International Commerce (SECEX) that prohibits the 
issuance of import licenses for retreaded tyres. 

(b) The adoption of a set of measures banning the importation of used tyres, which are 
sometimes applied against imports of retreaded tyres.  In a footnote to this paragraph, 
the European Communities identifies the following measures banning the importation 
of used tyres:  Portaria No. 8 of the Department of Foreign Trade Operations 
(DECEX) of 13 May 1991;  Portaria DECEX 18 of 19 July 1992;  Portaria 138-N of 
the Brazilian Institute of the Environment and of Renewable Resources (IBAMA) of 
22 December 1992;  Portaria 370 of the Ministry of Industry, Commerce and Tourism 
(MICT) of 28 November 1994;  Interministerial Portaria 3 of 12 September 1995 of 
the Ministry of Industry, Commerce and Tourism and of the Ministry of the 
Economy;  Resolution 23 of the National Council of the Environment (CONAMA) of 
12 December 1996,  and CONAMA Resolution 235 of 7 January 1998. 

(c) The imposition, by virtue of Presidential Decree 3919 of 14 September 2001, of a 
fine of 400 BRL per unit on the importation, as well as the marketing, transportation, 
storage, or keeping in deposit or warehouses of imported, but not of domestic 
retreaded tyres. 

(d) The maintenance of measures at the level of Brazilian States which prohibit the sale 
of imported retreaded tyres.  For instance, Law 12.114 of 5 July 2004 of Rio Grande 
do Sul which bans the commercialisation of used tyres, as which are considered inter 
alia retreaded tyres that have been manufactured outside of Brazil from the casings of 
used tyres and imported into Brazil. 

(e) The exemption of retreaded tyres imported from other MERCOSUR countries from 
the import ban by means of Portaria SECEX 14 of 17 November 2004 and from the 
above-mentioned financial penalties by virtue of Presidential Decree No. 4592 of 
11 February 2003, in response to the ruling of a MERCOSUR panel established at the 
request of Uruguay. 

2.6 The European Communities also noted that for each of the measures referred to above, its 
request also covers any amendments, replacements, extensions, implementing measures or other 
related measures.   

                                                      
8 The text of Brazilian laws and regulations is based on translations provided by Brazil in its exhibits as 

clarified in light of Brazil's answer to panel question No. 1.  In its answer to this question, Brazil indicated, inter 
alia, that the Portuguese term "reformados" should be translated as "reconditioned or retreaded tyres", the term 
"recauchutagem" as "recapping", "remoldagem" as "remolding", and "recapagem" as "top-capping". 

9 WT/DS332/4. 
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1. The Import prohibition on retreaded tyres 

2.7 In its first written submission, the European Communities identifies Article 40 of Portaria 
SECEX 14 of 17 November 2004 ("Portaria SECEX 14/2004") as the current legal basis of the ban on 
the importation of retreaded tyres in Brazil.  Article 40 reads as follows: 

"Article 40 – An import license will not be granted for retreaded and used tyres, 
whether as a consumer product or feedstock, classified under NCM code 4012, except 
for remoulded tyres, classified under NCM codes 4012.11.00, 4012.12.00, 
4012.13.00 and 4012.19.00, originating and proceeding from the MERCOSUR 
Member States under the Economic Complementation Agreement No. 18. 

Sole paragraph – Imports originating in and coming from MERCOSUR must comply 
with the technical regulations adopted by the National Institute for Metrology, 
Standardization and Industrial Quality (INMETRO) for the product in question and 
with the regulations under MERCOSUR rules of origin and regulations of the 
environmental authorities."10 

2.8 Portaria SECEX 14/2004 was preceded by a number of regulations that previously prohibited 
the importation of retreaded tyres.  These measures are: 

(a) Portaria SECEX 8 of 20 September 2000, the first measure in Brazil explicitly 
banning the importation of "retreaded tyres" classified under heading 4012 of the 
MERCOSUR Common Nomenclature (NCM); and 

(b) Portaria SECEX 17 of 1 December 2003, which replaced Portaria SECEX 8/2000, 
prohibiting the issuance of licenses for imports of retreaded tyres and excluding from 
this prohibition only the remoulded tyres originating in other MERCOSUR countries. 

2.9 Before the importation of retreaded tyres was expressly banned by means of Portaria 
SECEX 8/2000, Brazil adopted several measures dealing with the importation of used goods, 
including used tyres.  The European Communities indicated in its first written submission that these 
measures included the following:11 

(a) Portaria DECEX 8 of 13 May 1991, in force in the version of Portaria MICT 370 of 
28 November 1994, which prohibits the importation of used consumer goods, 
including 'used tyres', and 

(b) Resolution CONAMA 23 of 12 December 1996, establishing that inert waste is free 
from import restrictions except for the importation of used tyres, which is therefore 
prohibited. 

2. Fines on importation, marketing, transportation, storage, keeping or warehousing of 
retreaded tyres 

2.10 On 14 September 2001, through Presidential Decree 3.919, Brazil amended Decree 3.179 of 
21 September 1999, which provides for the specific sanctions applicable to conduct and activities 
harmful to the environment, and other provisions.  The amendment introduced Article 47-A, which 
subjects the importation as well as the marketing, transportation, storage, keeping or warehousing of 

                                                      
10 Exhibit BRA-84. See also Exhibit EC-29.  
11 European Communities' first written submission, footnote 34 to para. 59;  Exhibits EC-31-33. 
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imported used and retreaded tyres to a fine of R$400/unit.  Article 1 of Presidential Decree 3.919 
provides: 

"Art. 1. The following article is added to Decree 3.179 of September 21, 1999: 

'Article 47-A.  Importing used or retreaded tyres: 

Fine of R$ 400.00 (four hundred reais) per unit. 

Sole paragraph:  The same penalty shall apply to whosoever trades, 
transports, stores, keeps or maintains in a depot a used or retreaded 
tyre imported under such conditions. (NR)'"12 

3. State Law restrictions on the marketing of imported retreaded tyres 

2.11 On 5 July 2004, Rio Grande do Sul issued Law 12.114, prohibiting the commercialization of 
imported used tyres within its territory, which includes imported retreaded tyres as well as retreaded 
tyres made in Brazil from imported casings.  This Law, however, does not prohibit the marketing of 
retreaded tyres produced in Brazil from domestic casings.  Article 1 of Law 12.114 reads: 

"Art. 1.  It is forbidden to sell imported used tyres in the State of Rio Grande do Sul. 

Sole paragraph.  An imported used tyre is considered for the purposes hereof as 
follows: 

I – the simple carcass of the used tyre from any other country; 

II – the carcass of a used tyre that has been retreaded by top-capping, 
remoulding or recapping processes abroad and imported in this 
condition; 

III – the carcass of a used tyre from any other country and retreaded 
in Brazil by any of the industrial processes mentioned in the 
preceding item."13 

2.12 On 28 November 2005, the state of Rio Grande do Sul amended Law 12.114 through 
Law 12.381, which allows the importation and marketing of imported retreaded tyres provided that 
the importer proves to have destroyed ten used tyres in Brazil for every retreaded tyre imported.  
Law 12.381, however, requires the destruction of only one used tyre per imported tyre in the case of 
imports of used tyre casings.  Article 1 of Law 12.381 reads: 

"Article 1 – The sole paragraph of Article 1 of Law 12.114 of 5 July 2004, 
prohibiting the sale of used tyres imported into the State and from other sources 
becomes paragraph 1, and the following paragraphs 2 and 3 are added: 

§1° – … 

§2° – The following shall be permitted: 

I – the import of a used tyre carcass where importers can demonstrate 
that they will collect on Brazilian territory and destroy, in an 

                                                      
12 Exhibit BRA-72. See also Exhibit EC-34.    
13 Exhibit BRA-80. See also Exhibit EC-35. 
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environmentally adequate manner, 1 (one) existing used tyre on the 
domestic territory for each used tyre carcass to be imported; 

II – the import of a carcass of a tyre retreaded by means of top-
capping, remoulding, or recapping, outside of Brazil, where 
importers can demonstrate that they will collect within the domestic 
territory and destroy, in an environmentally-adequate manner, 10 
(ten) existing used tyres within the domestic territory for each used 
tyre carcass to be imported. 

§ 3º – tyre retreaders shall have the right to import one used tyre carcass for each used 
or retreaded tyre exported without having to comply with the environmental 
counterpart referred to in part I of paragraph 2 of this Article."14 

4. Exemption of MERCOSUR countries from the import ban and the fines 

2.13 After the adoption of Portaria SECEX 8/2000, the first measure explicitly banning the 
importation of "retreaded tyres", Uruguay requested, on 27 August 2001, the initiation of arbitral 
proceedings under MERCOSUR against this Brazilian measure.  On 9 January 2002, the 
MERCOSUR arbitral tribunal decided that the import ban on retreaded tyres imposed by 
Portaria SECEX 8/2000 was incompatible with MERCOSUR Decision 22/2000, which requires 
MERCOSUR partners not to introduce new restrictions to commerce among themselves. 

2.14 Following this arbitral award, Brazil eliminated the ban for remoulded tyres imported from 
MERCOSUR countries by means of Portaria SECEX 2 of 8 March 2002.  Article 1 of Portaria 
SECEX 2/2002 provides: 

"Art. 1.  The import license for remoulded tyres is hereby authorized, classified under 
NCM codes 4012.1100, 4012.1200, 4012.1300 and 4012.1900, when proceeding 
from MERCOSUR member States under the Economic Complementation Agreement 
no. 18."15 

2.15 This exception was maintained in Portaria SECEX 17 of 1 December 2003, and it is currently 
contained in Article 40 of Portaria SECEX 14/2004, transcribed above. 

2.16 Similarly, through Presidential Decree 4.592 of 11 February 2003, Brazil exempted retreaded 
tyres imported from other MERCOSUR countries from the financial penalties set out in Presidential 
Decree 3.919.  Article 1 of Presidential Decree 4.592 reads as follows: 

"Article 1:  Article 47-A of Decree 3.179 of 21 September 1999 shall apply with the 
addition of the following paragraph, and the current sole paragraph shall be 
renumbered as (1): 

paragraph (2) – Imports of retreaded tyres classified under heading 
MCN 4012.1100, 4012.1200, 4012.1300 and 4012.1900, originating 
in the MERCOSUR member countries under Economic 
Complementation Agreement No. 18 shall be exempt from payment 
of the fine referred to in this Article."16 

                                                      
14 Exhibit BRA-81.  See also Exhibit EC-37 and its answer to panel question No. 63.  
15 Exhibit BRA-78.  See also Exhibit EC-41. 
16 Exhibits BRA-79.  See also Exhibit EC-42. 
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III. FINDINGS AND RECOMMENDATIONS REQUESTED BY THE PARTIES 

3.1 The European Communities requests the Panel to find that:17 

(a) Brazil has acted inconsistently with Article XI:1 of GATT 1994 by instituting and 
maintaining a prohibition and restriction other than a duty, tax or other charge on the 
importation of a product of the territory of another Member, made effective through 
import licences and other measures.   

(b) Brazil has acted inconsistently with Article XI:1 and/or Article III:4 of GATT 1994 
by instituting and maintaining a restriction other than a duty, tax or other charge on 
the importation of a product of the territory of another Member, made effective 
through a fine imposed on the importation of retreaded tyres in the amount of 
400 BRL per unit.   

(c) Brazil has acted inconsistently with Article III:4 and/or Article XI:1 of GATT 1994 
by imposing a fine in the amount of 400 BRL per imported retreaded tyre that is 
marketed (sold), transported, stored, kept or kept in deposit or warehouses.  Thereby, 
Brazil has failed to accord, to products of the territory of the European Communities 
imported into the territory of Brazil, treatment no less favourable than that accorded 
to like products of national origin in respect of laws, regulations and requirements 
affecting their internal sale, offering for sale, purchase, transportation, distribution or 
use.   

(d) Brazil has acted inconsistently with Article I:1 of GATT 1994 by eliminating the 
import ban and the above-mentioned financial penalties for retreaded tyres imported 
from other MERCOSUR countries, while maintaining those measures for other 
imports, notably from the European Communities.  Thereby, Brazil has failed to 
accord an advantage granted, with respect to rules and formalities in connection with 
importation, and with respect to matters referred to in paragraph 4 of Article III, to 
products originating in other countries immediately and unconditionally to the like 
products originating in the territory of the European Communities.   

(e) By applying the above-mentioned import ban on retreads as well as the financial 
penalty on every unit of retreaded tyres imported from the European Communities, 
but not to those imported from other MERCOSUR countries, Brazil acts 
inconsistently with Article XIII:1 of GATT 1994, because it applies a prohibition and 
restriction on the importation of a product of the territory of another Member, 
although the importation of the like product of all third countries is not similarly 
prohibited or restricted. 

3.2 The European Communities also requests the Panel to recommend, in accordance with 
Article 19.1 of the DSU, that Brazil bring its measures into conformity with the covered agreements.18 

                                                      
17 European Communities, Request for the establishment of a Panel, WT/DS332/4, paras. 11-15. 
18 European Communities' first written submission, para. 224. 
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3.3 In turn, Brazil requests the Panel to dismiss all the claims made by the 
European Communities in its first written submission and to find that:19 

(a) Brazil's import ban on retreaded tyres (contained in Portaria SECEX 14/2004) is 
justified by Article XX(b) of the GATT because it is a measure necessary to protect 
human, animal and plant life and health. 

(b) The anti-circumvention fines (applied pursuant to Decree 3.919 of 
14 September 2001) are justified by Article XX(b) and (d) of the GATT because they 
are necessary to protect human and animal life and health and the environment, and to 
secure compliance with the import ban, which itself is not inconsistent with the 
GATT. 

(c) The limited exemption of MERCOSUR countries from Brazil's import ban (made 
effective through Portaria SECEX No. 14 of 17 November 2004) is authorized by 
Article XXIV, because it was adopted pursuant to Brazil's obligations under 
MERCOSUR – a customs union that is consistent with Article XXIV. 

(d) The limited exemption of MERCOSUR countries from the ban is also justified by 
Article XX(d), because it is necessary to secure compliance with Brazil's obligation 
under MERCOSUR, which itself is not inconsistent with the GATT. 

(e) The state measure of Rio Grande do Sul (Law 12.114 of 5 July 2004) is justified by 
Article XX(b) of the GATT 1994 because it is a measure necessary to protect human, 
animal and plant life and health. 

3.4 Brazil also states that in any event, it is not necessary for the Panel to reach an independent 
conclusion on the state measures because these measures do not have any independent legal effect.20 

IV. ARGUMENTS OF THE PARTIES 

4.1 The arguments presented by the parties in their written submissions and oral statements are 
reflected below.  This Part contains arguments of the parties as summarized in Parties' executive 
summaries and includes additional arguments taken from submissions and replies to questions as 
suggested by the Parties in their comments to this Part.  Further arguments are contained in the replies 
and comments on replies annexed to the Panel report.   

A. THE BAN ON THE IMPORTATION OF RETREADED TYRES 

1. Article XI:I of GATT 1994 

4.2 The European Communities submits that Article 40 of Portaria SECEX 14/2004 provides 
that no import licences shall be granted for the importation of retreaded tyres into Brazil;  however, 
such import licences are necessary in order to import retreaded tyres into Brazil.  Therefore, the 
European Communities claims that Portaria SECEX 14/2004 prohibits the importation of retreaded 
tyres of any other WTO Member, including the European Communities, into Brazil.  Accordingly, the 
European Communities claims that Brazil imposes a prohibition on the importation of retreaded tyres 

                                                      
19 Brazil's first written submission, paras. 190 and 191. 
20 Brazil's second written submission, para. 199. 
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6.19 In paragraph 7.237, the Panel found that Brazil held an inconsistent position with respect to 
the MERCOSUR exemption and its relevance to the Panel's analysis of the import ban under the 
chapeau of Article XX in light of Brazil's argument that the exemption is not part of the design of the 
import ban, but at the same time is part of the design of the measure rather than part of its application.  
Brazil clarified, however, that its position is not inconsistent in stating that the exemption was not part 
of the design of the import ban, but it was part of the design of the same legal instrument containing 
the import ban.  The Panel also recalls Brazil's response to Panel question No. 49: 

"There is no defined set of factors on the basis of which it may be determined 
whether a measure is being applied in an arbitrary or unjustifiable manner. ... It is 
concerned with the manner in which the measure is applied.  Any and all factors that 
would help determine whether the Member acted in good faith and had good cause 
for applying the measure in the manner that it did are relevant. ... Also relevant in this 
case are the reasons and circumstances that led Brazil to exempt MERCOSUR 
countries from the import ban. ..." 

In light of Brazil's clarifications and given that the Panel's findings in 7.237 are not essential for the 
Panel's analyses in paragraphs 7.238 and 7.239, the Panel has decided to delete paragraph 7.237 and 
has added a sentence in the beginning of paragraph 7.238 to clarify the fact that the MERCOSUR 
exemption is contained in Portaria 14/2004. 

VII. FINDINGS 

A. THE BAN ON THE IMPORTATION OF RETREADED TYRES 

7.1 The European Communities claims that Brazil imposes a prohibition on the importation of 
retreaded tyres into Brazil inconsistent with Article XI of GATT 1994.1038  The 
European Communities also submits that its challenge extends to any prohibition on the importation 
of used goods to the extent that such prohibitions are applied to retreaded tyres.1039 

7.2 Brazil presents no arguments in relation to the violation of Article XI itself and states that it 
does not contest that the import prohibition is prima facie inconsistent with Article XI:1.1040  Brazil, 
however, claims that its import prohibition is justified under Article XX(b). 

7.3 The Panel will thus consider the European Communities' claim under Article XI:1 first and 
then, as necessary, the parties' arguments on Brazil's defence under Article XX(b) of GATT 1994.  

                                                      
1038 European Communities' first written submission, paras. 88-91.  In its panel request, the 

European Communities identified Portaria SECEX 14/2004 in relation to its claim under Article XI:1: 
 

"The imposition of an import ban on retreaded tyres, notably by virtue of 
Portaria No. 14 of 17 November 2004 of the Secretariat of Foreign Trade of 
the Brazilian Ministry of Development, Industry and International 
Commerce that prohibits the issuance of import licenses for retreaded tyres". 

 
1039 European Communities' first written submission, para. 59 and footnotes 34 and 48. 
1040 Brazil's answer to Panel question No. 33.  Brazil itself refers to Portaria SECEX 14/2004 as "the 

import ban" throughout its written submissions.  See, for example, the legal argument section of Brazil's first 
written submission. 
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1. Does Brazil impose an import prohibition on retreaded tyres inconsistent with 
Article XI:1 of GATT 1994? 

7.4 In its panel request, the European Communities identifies Portaria SECEX 14/2004 as the 
legal basis of an import ban on retreaded tyres.1041  The European Communities has also indicated in 
its first written submission that it is challenging Portaria SECEX 14/2004 as the "current legal basis of 
the ban on importation of retreaded tyres into Brazil".  In this connection, the Panel notes that the 
European Communities also identifies, in its panel request, an additional set of measures that it claims 
also constitute an import prohibition on retreaded tyres. 

7.5 The Panel will first examine the European Communities' claim in relation to 
Portaria SECEX 14/20041042, and then turn to the additional set of measures identified by the 
European Communities in its panel request. 

(a) Portaria SECEX 14/2004 

7.6 Under Chapter III of Portaria SECEX 14/2004 (Import Licensing), imports into Brazil are 
divided into three categories: imports exempt from licensing; imports subject to automatic licensing; 
and imports subject to non-automatic licensing.  Articles 9 and 35 identify "used materials" as goods 
subject to non-automatic licensing.  Within Chapter VI, which further addresses the category of "used 
materials", Article 40 specifies that import licences will not be issued for imports of "retreaded and 
used tyres". 

7.7 The relevant provisions of Portaria SECEX 14/2004 read as follows:  

"TITLE I (Importation) 

CHAPTER III (Import Licensing)  

Section III (Non-Automatic Licensing) 

Article 9 – The following imports are subject to non-automatic licensing: 

... 

II –  when imported in the following situations: 

... 

 e) used materials; 

                                                      
1041 As noted above in paragraph 2.4 of the descriptive part of this report, the products at issue in this 

case are retreaded tyres classified under HS subheadings 4012.11, 4012.12, 4012.13, and 4012.19 and thus 
cover all types of retreaded tyres listed under these subheadings, namely tyres used on motor cars, buses and 
lorries, aircrafts and all other types of retreaded tyres.  UNECE Regulations No. 108 and 109, which cover 
respectively passenger cars and commercial vehicles and their trailers, provide that "retreading" means the 
generic term for reconditioning a used tyre by replacing the worn tread with new material and may also include 
renovation of the outermost sidewall surface (Exhibit EC-6, para. 2.37).  According to the Regulations, 
"retreading" covers three process methods, namely (1) top-capping (replacement of the tread), (2) re-capping 
(replacement of the tread and with the new material extending over part of the sidewall) and (3) bead to bead (or 
referred to as remoulding by Brazil) (replacement of the tread and renovation of the sidewall including all or 
part of the lower area of the tyre).  (See the parties' responses to panel question No.1). 

1042 European Communities' panel request, European Communities' first written submission, paras. 49, 
56, 59, 88, and European Communities' answer to panel question No. 27.   
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 ... 

CHAPTER VI (Imports of Used Materials) 

Article 35 – Importing used goods requires a non-automatic license before shipping 
the goods from abroad.  

... 

Article 40 – An import license will not be granted for retreaded and used tyres, 
whether as a consumer produce or feedstock, classified under NCM code 4012, 
except for remoulded tyres, classified under NCM codes 4012.11.00, 4012.12.00, 
4012.13.00 and 4012.19.00, originating and proceeding from the MERCOSUR 
Member States under the Economic Complementation Agreement No. 18. 

Sole paragraph – Imports originating in and coming from MERCOSUR must comply 
with the technical regulations adopted by the National Institute for Metrology, 
Standardization and Industrial Quality (INMETRO) for the product in question and 
with the regulations under MERCOSUR rules of origin and regulations of the 
environmental authorities." 

7.8 With respect to how Portaria SECEX 14/2004 operates in relation to the imports of retreaded 
tyres, the European Communities argues that Article 40 of Portaria SECEX 14/2004 provides that 
no import licences shall be granted for the importation of retreaded tyres into Brazil, and since, 
according to Brazilian law, such licences are necessary in order to import retreaded tyres, Portaria 
SECEX 14/2004 prohibits the importation of retreaded tyres into Brazil (except for MERCOSUR 
members).  In other words, the European Communities claims that the denial of the right to an import 
licence amounts to a denial of the right to import. 

7.9 To assess the European Communities' claim in this regard, the Panel will first consider the 
obligations under Article XI:1. 

7.10 Article XI:1 of GATT 1994 provides: 

"No prohibitions or restrictions other than duties, taxes or other charges, whether 
made effective through quotas, import or export licenses or other measures, shall be 
instituted or maintained by any [Member] on the importation of any product of the 
territory of any [Member] or on the exportation or sale for export of any product of 
the territory of any [Member]." 

7.11 Article XI:1 prohibits both "prohibitions" and "restrictions" with respect to the importation of 
any goods from other Members.  There is no ambiguity as to what "prohibitions" on importation 
means:  Members shall not forbid the importation of any product of any other Member into their 
markets.  As to "restrictions" on importation, Article XI:1 provides that restrictive measures in the 
form of "quotas, import or export licenses or other measures" are "restrictions" on importation within 
the meaning of Article XI.   

7.12 In light of this, we will consider whether Portaria SECEX 14/2004 operates to "prohibit or 
restrict" the importation of retreaded tyres in a manner inconsistent with Article XI:1. 

7.13 Although the terms of Portaria SECEX 14/2004 do not provide for an outright prohibition on 
the importation of "retreaded tyres", the language of Article 40 is clear, as confirmed by Brazil, in 
prohibiting the issuance of import licences for "used and retreaded" tyres, except for remoulded tyres 
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from MERCOSUR countries.1043  Brazil has also clarified that this wording should be understood to 
refer to both "used tyres" and "retreaded tyres".1044 

7.14 Reading Article 40 in the overall context of Portaria SECEX 14/2004, including Article 9II(e) 
which requires import licences for the importation of used materials, and taking into account the fact 
that the category of "used materials" in Portaria SECEX 14/2004 a priori covers retreaded tyres (so 
that an import licence would in principle be required to import retreaded tyres)1045, it is clear that 
Portaria SECEX 14/2004 operates so as to prohibit the importation of retreaded tyres and, thus, 
constitutes a prohibition on importation that falls within the scope of Article XI:1.  Indeed, as noted 
above, Brazil itself refers to the measure as "the import ban" and, thus, does not contest the fact that 
Portaria SECEX 14/2004 is an import prohibition contrary to Article XI:1.  

7.15 In sum, although Portaria SECEX 14/2004 does not provide for an outright ban on 
importation, by prohibiting the issuance of import licences for retreaded tyres, which would be 
necessary for their  importation, it has the effect of prohibiting the importation of retreaded tyres.  The 
Panel thus finds that Portaria SECEX 14/2004 is inconsistent with Article XI:1 of GATT 1994. 

(b) Other measures 

7.16 The European Communities submits that its challenge against Brazil's ban on the 
importation of retreaded tyres also extends to any prohibition on the importation of "used goods" to 
the extent that such prohibitions are applied to retreaded tyres.1046 

7.17 In its panel request, the European Communities identifies a set of other measures relating to 
its claim under Article XI:1 as follows: 

"The adoption of a set of measures banning the importation of used tyres, which are 
sometimes applied against imports of retreaded tyres, despite the fact that these are 
not used tyres." 

7.18 Then, in a footnote to its panel request, the European Communities lists the following seven 
measures:  (1) Portaria DECEX 8 of 13 May 1991;  (2) Portaria DECEX 18 of 19 July 1992;  
(3) Portaria IBAMA 138-N of 22 December 1992;  (4) Portaria MICT 370 of 28 November 1994;  
(5) Interministerial Portaria 3 of 12 September 1994 of the Ministry of Industry, Commerce and 
Tourism and of the Ministry of the Economy;  (6) Resolution CONAMA 23 of 12 December 1996;  
and (7) Resolution CONAMA 235 of 7 January 1998.1047 

                                                      
1043 The European Communities also submits in the factual part of its submission that although 

retreaded tyres are not specifically mentioned in Articles 9 and 35, which require import licences for the 
importation of used goods, the Brazilian authorities in fact apply the same requirement of an import licence also 
to the importation of retreaded tyres.  Thus, according to the European Communities, the prohibition on the 
granting of import licences for retreaded tyres in Article 40 of Portaria SECEX 14/2004 amounts to a 
prohibition on the importation of "retreaded tyres". (European Communities' first written submission, paras. 57 
and 90)  See also Brazil's answer to panel question No. 113. 

1044 Brazil's answer to panel question No. 30.  Throughout the report, the terms "used tyres", "used tyre 
carcasses" and "casings" have the meaning provided by parties in panel question 1. 

1045 Brazil's answer to panel question No. 1.  Brazil has confirmed that "[h]ad imports of used and 
retreaded tyres been permitted, import licences would have been required under Articles 9(II)(e) and 35 of 
Portaria SECEX No. 14/2004.  These provisions provide for "non-automatic licensing" for used goods, which 
means that import licences are required to import these products.  (Brazil's answer to panel question No. 113) 

1046 European Communities' first written submission, para. 59 and footnotes 34 and 48. 
1047 See footnote 1 in the European Communities' panel request. 
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7.19 Among these seven measures, the European Communities further elaborates on three of them, 
in a footnote to the factual argument part of its first submission: 

"Such measures include the following: 

Portaria DECEX 8 of 13 May 1991, today in force in the version of Portaria MICT 
370 of 28 November 1994, which bans the importation of used consumer goods 
(Article 27), includes used tyres. 

Resolution CONAMA 23 of 12 December 1996 provides in its Article 4 that inert 
waste is not subject to import restrictions, but exempts from this the importation of 
used tyres, which is prohibited."1048  (underline added) 

7.20 It is well established that the complaining party bears the burden of proving, based on 
evidence and arguments, an inconsistency with specific provisions of the covered agreements to 
establish a prima facie case in respect of its claim.1049  In this regard, the Panel recalls the 
Appellate Body's observation that the evidence and arguments underlying a prima facie case must be 
sufficient to identify the challenged measure and its basic import, identify the relevant WTO provision 
and obligation contained therein, and explain the basis for the claimed inconsistency of the measure 
with that provision.1050 

7.21 Given that the European Communities singles out in its first written submission Portaria 
DECEX 8/1991 as amended by Portaria MICT 370/19941051 and Resolution CONAMA 23/1996, 
among the seven measures on used goods listed in its panel request, we consider these three measures 
to be the specific legal bases of the European Communities' claim that its challenge to Brazil's import 
ban on retreaded tyres is also related to certain Brazilian measures on importation of used goods.  
Moreover, the European Communities submits the legal texts of these measures as part of its 
exhibits.1052   

7.22 In respect of the other four measures listed in its panel request, however, the 
European Communities has neither identified nor provided any evidence or arguments relating to 
them in the course of its submissions to the Panel, despite its assertion that the 
European Communities' challenge against Brazil's ban on the importation of retreaded tyres also 
relates to "any" prohibition on the importation of used goods.  As recalled above, the 
European Communities as the party complaining in the present case bears the burden of proving, 
based on evidence and arguments, an inconsistency with specific provisions of the covered 

                                                      
1048 European Communities' first written submission, footnote 34 to para. 59.  In its factual argument 

section, the European Communities also refers to two other measures (Portaria 8 of 25 September 2000 and 
Portaria 17 of 1 December 2003) (European Communities' first written submission, paras. 50 and 54) and to a 
draft law of October 2005 (European Communities' first written submission para. 58).  These measures, which 
are not expressly referred to in the European Communities' panel request, appear to be mentioned for 
background rather than as legal basis for a claim. 

1049 Appellate Body Report on US – Gambling, para. 138, citing Appellate Body Report on Canada – 
Dairy (Article 21.5 – New Zealand and US II), para. 66. 

1050 Appellate Body Report on US – Gambling, paras. 140-141, quoting the Appellate Body Report on 
US –Wool Shirts and Blouses, p.16. 

1051 Brazil has confirmed that Portaria DECEX No. 8/1991, as amended by Portaria MICT No. 
370/1994, is currently legally in force, with the exception of its Articles 19 to 21 and 29 to 32, which were 
revoked by Article 55(II) of Portaria SECEX No. 17/03.  According to Brazil, the parts revoked do not affect 
trade in used or retreaded tyres. (Brazil's answer to panel question 111)  As such, the Panel will consider 
Portaria DECEX No. 8/1991 as the measure at issue for the purpose of this case, since the provisions pertinent 
to the European Communities' claim in this case are not amended by Portaria MICT No. 370/1994. 

1052 Exhibits EC-31, 32, 33. 



WT/DS332/R 
Page 148 
 
 

  

agreements to establish a prima facie case in respect of its claim.  We also recall that the evidence and 
arguments underlying a prima facie case must be sufficient, inter alia, to "identify" the challenged 
measure and its basic import.1053  We do not consider that the European Communities has established 
its prima facie case in respect of its claim on these four measures. 

7.23 We will now proceed to examine whether the European Communities has made a prima facie 
case of its claim that Portaria DECEX 8/1991 and Resolution CONAMA 23/1996 also operate so as 
to constitute a prohibition on the importation of retreaded tyres. 

(i) Portaria DECEX 8/1991  

7.24 As noted above, the European Communities claims that Portaria DECEX 8/1991 and 
Resolution CONAMA 23/1996, as measures prohibiting the importation of used goods, also apply to 
the importation of retreaded tyres and, to that extent, these measures are in violation of Article XI:1 of 
GATT 1994. 

7.25 In this connection, Brazil has explained that "used tyres", at least for the purpose of Brazilian 
internal regulations, include "retreaded tyres"1054 and that its measures prohibiting the importation of 
used goods, in particular Portaria DECEX 8/1991, had also been applied to retreaded tyres until it 
clarified the import prohibition on retreaded tyres by introducing Portaria SECEX 8/20001055, which 
now exists in the form of Portaria SECEX 14/2004.1056   

7.26 Portaria DECEX 8/1991 reads, in relevant part, as follows: 

"Article 27 – Imports of used consumer goods shall not be authorised. ..."1057 

                                                      
1053 See above para. 7.20  The Appellate Body in US – Gambling also stated:  "Given that such a 

requirement applies to panel requests at the outset of a panel proceeding, we are of the view that a prima facie 
case – made in the course of submissions to the panel – demands no less of the complaining party."  We also 
note the Appellate Body's observation in US – Carbon Steel: "The party asserting that another party's municipal 
law, as such, is inconsistent with relevant treaty obligations bears the burden of introducing evidence as to the 
scope and meaning of such law to substantiate that assertion.  Such evidence will typically be produced in the 
form of the text of the relevant legislation or legal instruments, which may be supported, as appropriate, by 
evidence of the consistent application of such laws, the pronouncements of domestic courts on the meaning of 
such laws, the opinions of legal experts and the writings of recognized scholars."  (para. 157, citing 
Appellate Body Report on US – Wool Shirts and Blouses, p. 14) 

1054 Brazil's answer to panel question No. 1. 
1055 Portaria SECEX No. 8/2000 provides: 

"Rule no. 8, DATED SEPTEMBER 25, 2000 
(published in the Official Gazette (DOU) of 09/27/2000) 

The BUREAU OF FOREIGN TRADE, empowered under item I of article 
17, Annex I of Decree no. 3405, dated April 6, 2000, resolves: 
Art. 1. No import license will be granted for retreaded and used tyres, 
whether as a consumer product or feedstock, classified under the code 4012 
of the MERCOSUR Common Nomenclature (NCM). 
Art. 2.  Decree Rule no. 18 dated July 13, 1992 is hereby cancelled. 
Art. 3.  The Rule herein takes effect on the date of its publication." 

(Exhibits BRA-71 and EC-26). 
 
1056 Brazil's answer to panel question 29 and Brazil's first written submission, para. 65.  In response to a 

question from the Panel to explain how Brazil clarified its policy that its existing import ban on used consumer 
goods included retreaded tyres, Brazil explains that it clarified the rules by adopting Portaria SECEX 8/2000 to 
explicitly prohibit imports of retreads and used tyres, because some courts and customs authorities erroneously 
concluded that those regulations dealt with used consumer goods in general and did not apply to retreaded tyres. 

1057 Exhibits EC-31 and 32. 



 WT/DS332/R 
 Page 149 
 
 

  

7.27 The text of Article 27 of Portaria DECEX 8/1991 is clear in prohibiting imports of used 
consumer goods.  Thus, if the term "used consumer goods" can be proven to include "retreaded tyres", 
then it would follow that Portaria DECEX 8/1991 operates to prohibit the importation of retreaded 
tyres inconsistently with the requirements of Article XI:1. 

7.28 In this regard, the Panel recalls Brazil's explanation above that its measures prohibiting the 
importation of used goods, in particular Portaria DECEX 8/1991, had also been applied to retreaded 
tyres until Portaria SECEX 8/2000 was introduced to specifically prohibit the importation of retreaded 
tyres. 

7.29 In light of the clear language of Portaria DECEX 8/1991 prohibiting "used consumer goods" 
and Brazil's own admission that it has applied that measure to retreaded tyres, the Panel finds that 
Portaria DECEX 8/1991 constitutes an import prohibition inconsistent with the requirements of 
Article XI:1 of GATT 1994. 

(ii) Resolution CONAMA 23/1996 

7.30 Resolution CONAMA 23 of 12 December 1996 provides, in relevant part: 

"Article 4 – Inert waste (Category III) is not subject to import restrictions with the 
exception of used tyres whose importation is prohibited. ..."1058 

7.31 According to the preamble of Resolution CONAMA 23/1996, the purpose of the regulation is 
to control and prohibit the entry of waste into Brazil due to the real and potential risks of waste 
handling for public health and the environment.1059  Resolution CONAMA 23/1996 then sets out the 
definitions of different categories of waste, such as hazardous waste (Category I), non-inert waste 
(Category II) and inert waste (Category III) and contains provisions on whether the imports of each 
category of wastes are allowed. 

7.32 As shown above, Resolution CONAMA 23/1996 stipulates in Article 4 that "Inert waste is 
not subject to import restrictions", but "with the exception of "used tyres" whose importation is 
prohibited."  From an initial reading of the provision, it appears that used tyres are considered as part 
of inert waste that should not be subject to import restrictions.  However, it is followed by a clause 
stating that the importation of used tyres is, by exception, prohibited.  Thus, as in the case of Portaria 
DECEX 8/1991 above, if "used tyres" in Resolution CONAMA 23/1996 also include "retreaded 
tyres", Resolution CONAMA 23/1996 will be found to be inconsistent with Article XI:1.   

7.33 In this respect, however, Brazil has clarified that Resolution CONAMA 23/1996 does not 
refer to retreaded tyres because they are not waste, while used tyres are waste as they are traded under 
HS code 4012.20 and expressly referred to in Annex 10 of the Resolution.1060  In light of Brazil's 
clarification to the effect that Resolution CONAMA 23/1996 does not operate to prohibit the 
importation of retreaded tyres and given the absence of evidence showing otherwise, the Panel finds 
that Resolution CONAMA 23/1996 is not in violation of Article XI:1. 

                                                      
1058 Exhibit EC-33.  Brazil has confirmed that Resolution CONAMA 23/1996 is currently legally in 

force (Brazil's answer to panel question No. 112). 
1059 Brazil has also confirmed that Resolution CONAMA 23/1996 regulates management and 

importation of wastes into Brazil (Brazil's answer to panel question No. 112). 
1060 Brazil's answer to panel question No. 112. 
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(c) Conclusion 

7.34 For the reasons provided above, the Panel finds that the prohibition on granting of import 
licences under Portaria SECEX 14/2004 is an import prohibition inconsistent with the requirements 
under Article XI:1 of the GATT 1994.  We also find that Portaria DECEX 8/1991, to the extent that it 
prohibits the importation of retreaded tyres, is also an import prohibition inconsistent with 
Article XI:1.  We do not find, however, that Resolution CONAMA 23/1996 is inconsistent with 
Article XI:1 in respect of the importation of retreaded tyres.  As for the other four measures listed in 
the European Communities' panel request, the Panel considers that the European Communities has not 
established a prima facie case regarding these claims. 

2. Is Brazil's import prohibition justified under Article XX of GATT 1994? 

7.35 Brazil argues that the import prohibition is justified pursuant to Article XX(b) of 
GATT 1994.1061  The European Communities considers that the measure is not justified under that 
provision.1062  

7.36 The European Communities and Brazil agree that a responding party invoking an 
affirmative defence bears the burden of demonstrating that its measure satisfies the requirements of 
the invoked defence.1063  If Brazil adduces sufficient evidence to raise a presumption that its defence is 
justified, then the burden shifts to the European Communities to rebut the presumption.   

7.37 The Panel notes that as outlined by the Appellate Body in the US – Gasoline case, a two-
tiered test must be presented under Article XX:  it must be demonstrated that the measure (i) falls 
under at least one of the ten exceptions listed under Article XX, and (ii) satisfies the requirements of 
the preamble.  These are cumulative requirements and as confirmed by the Appellate Body in the 
US – Shrimp case, this sequence of steps "reflects, not inadvertence or random choice, but rather the 
fundamental structure and logic of Article XX".1064  Moreover, in the US – Gasoline case, the 
Appellate Body found that the burden of showing that a measure complies with the requirements of 
the introductory clause of Article XX falls on the defending party, even after that party has established 
that the measure qualifies under one of the paragraphs of Article XX.1065   

7.38 Therefore, Brazil, as the party invoking an exception under Article XX, is required to show 
first, that the measure1066 falls within the scope of paragraph (b) of Article XX, and second, that the 
measure is applied in a manner that is consistent with the chapeau of Article XX.1067 

                                                      
1061 Brazil's first written submission, para. 83. 
1062 European Communities' first written submission, para. 116. 
1063 Brazil's first written submission, para. 89; European Communities' first written submission, 

para. 95. 
1064 Appellate Body Report on US – Shrimp, para. 119. 
1065 Appellate Body Report on US – Gasoline, p. 21. 
1066 We recall our earlier findings that two measures, Portaria SECEX 14/2004 and DECEX 8/1991, are 

inconsistent with Article XI, in that they prohibit the importation into Brazil of retreaded tyres.  We understand 
Brazil's defence under Article XX to relate to both of these measures.   Therefore, references to the "measure at 
issue" in this section of the findings should be understood to refer to the import prohibition on retreaded tyres, as 
it is contained in both of these instruments.   

1067 European Communities' first written submission, para. 95; Brazil's  first written submission, 
para. 89. 
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(a) Is Brazil's import prohibition justified under paragraph (b) of Article XX? 

7.39 Brazil argues that the measure is justified under Article XX(b) because it is necessary to 
protect "human health and the environment"1068 against risks arising from the accumulation of waste 
tyres.1069 

7.40 Article XX(b) covers measures "necessary to protect human, animal or plant life or health".  
As outlined by the Panel in US – Gasoline, two elements must exist for a measure to be justified 
under paragraph (b): 

(a) the policy in respect of the measures for which the provision is invoked falls within 
the range of policies designed to protect human, animal or plant life or health; and  

(b) the inconsistent measure for which the exception is invoked is necessary to fulfil the 
policy objective.1070 

7.41 The European Communities and Brazil agree that Brazil, as the party invoking 
Article XX(b), must prove, first, that the policy pursued falls within the range of policies designed to 
protect human, animal or plant life or health and, secondly, that the inconsistent measures for which 
the exception is invoked are necessary to fulfil the policy objective.  We will therefore consider both 
aspects in turn.  

(i) "To protect human, animal or plant life or health" 

7.42 As recalled above, a party invoking Article XX(b) as a defence needs to establish, inter alia, 
that "the policy in respect of the measures for which the provision was invoked fell within the range of 
policies designed to protect human, animal or plant life or health."1071  To address this question, the 

                                                      
1068 Brazil defines "the environment", in this context, as comprising animal or plant life or health.  See 

para. 7.46.  
1069 Brazil's first written submission, paras. 6, 94; Brazil's second written submission, paras. 1, 3, 4, 10.  

We note in this regard that Brazil claims that its import ban is necessary to protect human health and the 
environment against risks arising from both accumulation and disposal of waste tyres.  However, in identifying 
a risk within the meaning of Article XX(b) (i.e. "to protect human, animal or plant life or health"), Brazil has 
substantiated only its arguments relating to the risks arising from the accumulation of waste tyres (See Brazil's 
arguments in Section II.A of its second written submission (section on policies designed to protect human, 
animal, and plant life and health) in which Brazil has provided only its arguments on the accumlation risks 
(paras. 17-34)  For example, the subheadings of this section are as follows: 1. Accumulation of waste tyres 
creates a risk of dengue, yellow fever, and other dangerous diseases in Brazil; 2. Accumulation of waste tyres 
creates a risk of tyre fires and toxic leaching, which have substantial adverse effects on human haealth and the 
environment; and 3. The import ban is designed to reduce the risks of waste tyres accumulation and disposal).  
On the other hand, Brazil had addressed its arguments on the disposal risks in the context of the reasonable 
availability of alternative measures (See Brazil's arguments on alternative measures in its first written 
submission, paras. 122-124 and in its second written submission, paras. 41-100).  We note that the third sub-
heading of Section II.A of Brazil's second written submission noted above addresses both the accumulation and 
disposal risks.  However, despite Brazil's reference to the disposal risks in that heading, Brazil addresses only 
the risks associated with the accumulation of waste tyres in the main text following that sub-heading.  Brazil 
starts its argument by stating that "the import ban on retreaded tyres is designed to reduce the risks of mosquito-
borne diseases and tyre fires by reducing the accumulation of waste tyres in Brazil". (emphasis added) (Brazil's 
second written submission, para. 34).  Therefore, our analysis of whether there exists a risk in relation to the 
product at issue will be limited to the parties' arguments on the risks that allegedly arise from the accumulation 
of waste tyres.  We will address the risks arising from the disposal of waste tyres in the context of our analysis 
of proposed alternative measures below. 

1070 Panel Report on US – Gasoline, para. 6.20.  See also US – Tuna (EEC), para. 5.29. 
1071 Panel Report on US – Gasoline, para. 6.20. 
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Panel in EC – Asbestos considered it necessary first to determine the existence of a health risk, i.e. 
whether the product at issue (i.e. chrysotile-asbestos in that case) posed a risk to, in that case, human 
life or health.1072  Once such a risk is found to exist, the objective of the measure should be assessed to 
determine whether the policy underlying the measure is to reduce such a risk and thus falls within the 
range of policies covered by Article XX(b). 

7.43 Therefore, to determine whether Brazil's policy in respect of its import prohibition for which 
Article XX(b) is invoked falls within the range of policies designed to protect human, animal or plant 
life or health, the Panel will examine first whether a risk exists to "human" and "animal or plant" life 
or health respectively and, if so, whether the objective of the import ban, as declared by Brazil, is to 
reduce such risk.  Before turning to these issues, however, the Panel will address some preliminary 
issues. 

Preliminary issues 

7.44 First, the Panel considers it necessary to clarify the scope of interests to be protected under 
Article XX(b).  As noted above, Article XX(b) allows WTO Members to introduce a measure 
necessary to protect "human, animal or plant life or health".  Thus, the risk to be identified within the 
meaning of Article XX(b) is that posed to "human, animal or plant life or health".  Brazil, however, 
has used the term "environment" throughout its submissions in the context of this provision, and 
claims that its import ban is justified by Article XX(b) because it is a measure necessary to protect 
"human life and health and the environment".  Brazil further submits that the exceptions embodied in 
Article XX(b) preserve the ability of Members to prohibit imports that endanger human life or health 
and the environment.  

7.45 Concerning Brazil's use of the term "environment" in the context of its arguments relating to 
Article XX(b), the European Communities submits that Article XX(b) is not a provision which 
covers measures designed to protect the environment in general.1073  According to the 
European Communities, a measure designed to protect other concerns, including issues of 
environmental protection not related to human, animal or plant life or health, cannot be justified under 
Article XX(b).  The European Communities emphasizes that a justification under Article XX(b) 
requires a sufficiently close link between the measure at issue and the protection of health, as general 
references to environmental protection are not sufficient to meet the threshold of Article XX(b). 

7.46 In this regard,  the Panel notes that Brazil has clarified that it uses the term "environment" to 
refer to "animal or plant life or health" within the meaning of Article XX(b).1074  The Panel thus 
understands that Brazil uses the term "environment" in this case as shorthand for "animal or plant life 
or health".  In our view, therefore, to the extent that Brazil is invoking the existence of a risk to animal 
or plant life or health within the meaning of Article XX(b), it has to establish the existence not just of 
risks to "the environment" generally, but specifically of risks to animal or plant life or health.1075  This 
is consistent with the terms of Article XX(b).  We will therefore examine in the following sections 
whether Brazil's import prohibition is designed to protect "human, animal or plant life or health." 
                                                      

1072 Panel Report on EC – Asbestos, para. 8.170.  The panel in that case said that "the use of the word 
"protection" implies the existence of a risk." See Panel Report on EC– Asbestos, para. 8.184. 

1073 European Communities' first oral statement, paras. 12-16, 20. 
1074 Brazil's first written submission, footnote 1; Brazil's second written submission, footnote 1. 
1075 We note in this regard the scope of "animal" and "plant" provided in the footnote to Annex A 

("Definitions") of the SPS Agreement.  It states, "['animal'] includes fish and wild fauna; 'plant' includes forests 
and wild flora..." (emphasis added)  Although addressed in the context of the SPS Agreement, we will keep 
these scopes in mind in examining the evidence before us on the existence of risks to animals and plants within 
the meaning of Article XX(b); the SPS Agreement, in its preamble, sets out that the SPS Agreement elaborates 
rules for the application of the provisions of GATT 1994 which relate to the use of sanitary or phytosanitary 
measures, in particular the provisions of Article XX(b). 
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7.47 The second preliminary issue relating to the identification of the risk concerns the product 
affected by Brazil's import prohibition.  In this instance, Brazil argues that its ban on retreaded tyres 
is justified in order to address risks arising from the accumulation of waste tyres.  The 
European Communities submits that the product at issue in the measure is not waste tyres, but 
retreaded tyres, which do not create any particular risk, and thus the ban imposed on retreaded tyres 
cannot be justified under Article XX(b).1076  The European Communities argues that the health 
concerns identified by Brazil are not caused directly by retreaded tyres and thus the ban has no direct 
relationship with life and health protection. 

7.48 First, the Panel recognizes that retreaded tyres are not the same as waste tyres.  Retreaded 
tyres1077 are products that are intended to be utilized on vehicles.  They differ both from new tyres, in 
that they are produced using used tyre casings and thus are not "new" to that extent, and from waste 
tyres1078, which are tyres that have reached the end of their useful life and must be managed as waste.  
We also note that neither party has suggested that retreaded tyres in themselves pose any particular 
risks, provided they comply with appropriate safety standards.1079  In the present case, the product 
subject to the import ban (i.e. retreaded tyres) is not the product (i.e. waste tyres) generating the risks 
to human, animal or plant life or health that the import ban purports to address.  The European 
Communities' argument appears to assume that a measure regulating a given product can only be 
justified under Article XX(b) if that product directly gives rise to the risk concerned.  

7.49 We note that there have been other cases in which the characterization of the risk being 
addressed through the measure did not necessarily involve the exact product affected by the measure.  
For example, the type of risks found to exist within the meaning of Article XX(b) in US – Gasoline 
was health risks that did not, strictly speaking, directly relate to gasoline itself (i.e. the product 
targeted by the measure) but rather to air pollution caused by the consumption of gasoline.  We also 
note that, in its Report on EC – Approval and Marketing of Biotech Products, the Panel states that 
"there is nothing in the text of Annex A(1) [to the Agreement on the Application of Sanitary and 
Phytosanitary Measures (SPS)] to suggest that the product subject to an SPS measure – in this case, a 
GM plant to be released into the environment – need itself be the pest which gives rise to the risks 
from which the measure seeks to protect."1080   

7.50 In respect of the specific measure before us, we note that Brazil claims that it seeks to prevent 
further generation of waste tyres as much as possible, in order to address the problems associated with 
the accumulation of waste tyres, in particular the alleged risks caused by waste tyres.  While retreaded 
tyres are distinct from waste tyres, we note that waste tyres are nothing other than tyres that have 
reached the end of their lifecycle as tyres.  In these circumstances, we see no reason to assume at this 
stage of our analysis that a measure relating to retreaded tyres is incapable of bearing a relationship to 
risks arising from the accumulation of waste tyres. 

7.51 In light of these clarifications, the Panel will now proceed to the question of whether Brazil 
has provided sufficient evidence to demonstrate the existence of  risks to human, animal or plant life 
or health in relation to the accumulation of waste tyres.  In this regard, we recall the statement by the 
Appellate Body that the panel is entitled, in the exercise of its discretion as the trier of facts, to 

                                                      
1076 European Communities' first written submission, paras. 102-103; European Communities' first oral 

statement, paras. 16-18; European Communities' answer to panel question 34. 
1077 For the definition and scope of retreaded tyres, see footnote 1041 above. 
1078 Both parties submit that "waste tyres" are included in a category of "used tyres", classified under 

HS subheading 4012.20 (The parties' responses to panel question No. 1). 
1079 European Communities' first written submission, paras. 32-34; Brazil's first written submission, 

para. 62; European Communities' first oral statement, paras. 3, 17; Brazil's first oral statement, paras. 6-7; 
European Communities' answer to panel question No. 34. 

1080 Panel Report on EC – Approval and Marketing of Biotech Products, para. 7.258. 
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determine that certain elements of evidence should be accorded more weight than other elements and 
that that is the essence of the task of appreciating evidence.1081   

7.52 We will address first the aspects relating to "human life or health", and then the aspects 
relating to "animal or plant life or health". 

Risks posed to human life or health by the accumulation of waste tyres 

7.53 Brazil submits that the accumulation of waste tyres creates a risk of mosquito-borne diseases 
such as dengue and yellow fever in Brazil because waste tyres create perfect breeding grounds for 
disease carrying mosquitoes and that these diseases are also spread through interstate transportation of 
waste tyres for disposal operations.1082  Brazil also argues that the accumulation of waste tyres creates 
a risk of tyre fires and toxic leaching and that this risk has substantial adverse effects on human health 
and the environment.1083 

7.54 The European Communities does not dispute the existence of health risks to humans in 
connection with mosquito-borne diseases.1084  The European Communities argues, however, that 
Brazil has not demonstrated that there is a specific link between the spread of mosquito-borne 
diseases or the harmful effects of tyre fires and the accumulation of waste tyres.  The European 
Communities is also of the view that not all waste tyres cause health risks, but only incorrectly 
managed waste tyres.1085 

7.55 The Panel notes that Brazil identifies mosquito-borne diseases and toxic emissions from tyre 
fires as health risks posed by the accumulation1086 of waste tyres to humans.  The Panel will address 
these risks in turn, starting with the alleged health risks associated with mosquito-borne diseases. 

                                                      
1081 Appellate Body Report on EC – Asbestos, para. 161.   The Appellate Body also stated in that case: 

"In justifying a measure under Article XX(b) of the GATT 1994, a Member 
may also rely, in good faith, on scientific sources which, at that time, may 
represent a divergent, but qualified and respected, opinion.  A Member is 
not obliged, in setting health policy, automatically to follow what, at a given 
time, may constitute a majority scientific opinion.  Therefore, a panel need 
not, necessarily, reach a decision under Article XX(b) of the GATT 1994 on 
the basis of the "preponderant" weight of the evidence." (Appellate Body 
Report on EC – Asbestos, para. 178) 

1082 Brazil's first written submission, paras. 22-28; Brazil's first oral statement, paras. 13-20; Brazil's 
second written submission, paras. 15-33, 94; Brazil's second oral statement, para. 8.   

1083 Brazil's second written submission, paras. 33, 61. 
1084 European Communities' second oral statement, para. 16; European Communities' answer to panel 

question No. 34. 
1085 European Communities' response to panel question 34. 
1086 Although Brazil does not define the term "accumulation" of waste tyres, it refers to the following 

concepts throughout its submissions:  "dumped or stockpiled"; "discarded or stockpiled"; "widespread dumping 
and stockpiling and landfilling"; "abandoned on the side of the road or stockpiled in a large tyre dump"; 
"stockpiled and illegally dumped"; "in stockpiles and in the countryside"; and "tyres discarded into the 
environment" (Brazil's first written submission, paras. 3, 17, 18, 20, 22; Brazil's first oral statement, paras. 11, 
27; Brazil's second written submission, paras, 17, 33).  The European Communities also refers, for example, to 
both "abandoned or negligently placed in monofills" (European Communities' response to panel question 
No. 34). 

 Thus, in light of the parties' descriptions of various forms of "accumulated" waste tyres, we 
understand that "accumulation" of waste tyres in the context of the present case refers to the fact that waste tyres 
may accumulate.  The term "accumulate" is commonly defined as "heap up; gradually get an increasing number 
or quantity of; form an increasing mass or quantity" and "accumulation" as "the action of accumulating 
something; the process of growing in amount or number; an accumulated mass; a quantity formed by successive 
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Mosquito-borne diseases 

7.56 As noted above, Brazil identifies mosquito-borne diseases, notably dengue, yellow-fever and 
malaria, as a major risk to human health and life caused by the accumulation of waste tyres.  We will 
thus now examine whether Brazil has demonstrated the existence of each of these mosquito-borne 
diseases in Brazil and, if it has, whether it has also demonstrated the link between the accumulation of 
waste tyres and such diseases. 

7.57 First, as regards dengue, Brazil submits that the WHO has recognized dengue as "the most 
important emerging tropical viral disease" and "a major international public health concern."1087  A 
WHO fact sheet states that dengue is found in tropical and sub-tropical regions around the world, 
including the Americas.1088  We also note that Brazil's current dengue epidemic, which is country-
wide, escalated from 1994 to 2002, and, in particular the complications resulting from the disease 
(e.g. dengue haemorrhagic fever (DHF)) in Brazil resulted in a 4.3 per cent fatality rate, which is eight 
times the rate in South-East Asia, and accounted for 70 per cent of all cases reported in the Americas 
between 1998 and 2002.1089  The European Communities does not contest these facts.  Thus, based on 
the evidence before us, we find that Brazil has demonstrated the existence of health risks relating to 
dengue in Brazil. 

7.58 Brazil also submits that other mosquito-borne diseases such as yellow fever and malaria are 
endemic in Brazil.1090  We note that the WHO fact sheet does indicate that Brazil is one of the 
countries in South America with the greatest risk of yellow fever, which is transmitted by mosquitoes 
and has a higher fatality rate than dengue.1091  The fact sheet also states that yellow fever causes a wide 
spectrum of diseases ranging from mild symptoms to severe illness and death and that 15 per cent of 
yellow fever patients enter into a "toxic phase" and half of the patients in the "toxic phase" die within 
10-14 days.  Thus, we find that the evidence submitted by Brazil supports its argument that yellow 
fever is an endemic disease transmitted by mosquitoes in Brazil. 

7.59 The evidence before us also shows that malaria is one of the diseases transmitted by 
mosquitoes and that Brazil is included in the WHO list of the countries where malaria occurs.1092  In 
fact, the 2005 World Malaria Report by the WHO states that, in 2002, Brazil reported approximately 
40 per cent of the total number of malaria cases in the Americas.1093  According to the evidence, 
malaria can cause not only variable clinical features such as fever, chills, headache, muscular aching 
and weakness, vomiting, cough, diarrhoea and abdominal pain, but also other symptoms related to 
organ failure such as acute renal failure, generalized convulsions, circulatory collapse, followed by 

                                                                                                                                                                     
additions" (The Shorter Oxford English Dictionary, L. Brown (ed.) (Oxford University Press, 2002), Vol. 1, 
p. 16). 

1087 Brazil's first written submission, para. 23; Exhibits BRA-13-14.  See also, exhibits BRA-15, 16, 17, 
19, 20, 92, 109, 112, 113, 118, 119, 120, 121 and 145.  

1088 WHO Fact sheet No. 117, "Dengue and dengue haemorrhagic fever" (April 2002) 
(Exhibit BRA-13). 

1089 Brazil's first written submission, para. 24, referring to exhibits BRA-13, 16, 18; Brazil's first oral 
statement, paras. 13-16. 

1090 Brazil's first written submission, paras. 27, 28; Brazil's first oral statement, paras. 17-20; Brazil's 
second written submission, para. 21; Brazil's second oral statement, para. 8. 

1091 WHO Fact Sheet N°100, "Yellow Fever" (December 2001) (Exhibit BRA-22).  Also, "Update on 
Yellow Fever in Americas" by Pan American Health Organization states that "yellow fever continues to be an 
important public health problem in the Americas," and that "the overwhelming spread of the Aedes aegypti 
mosquito threatens to re-urbanize the disease" (Exhibit BRA-23).  See also exhibits BRA-17, 92, 109, 111, 145.   

1092 WHO, "International Travel and Health" (January 2005) (Exhibit BRA-21).  Also, 
Exhibits BRA-24, 119, 145. 

1093 WHO, "2005 World Malaria Report," p. 1  (Exhibit BRA-24). 
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coma and death.1094  Thus, we find that Brazil has also demonstrated that health risks relating to 
malaria exist in Brazil.1095 

7.60 The European Communities does not contest that these diseases pose health risks that 
potentially fall within the scope of Article XX(b).1096  However, the European Communities considers 
that health risks may arise from waste tyres only in case of incorrect management.1097  We therefore 
now consider whether the accumulation of waste tyres plays a role in the dissemination of the 
mosquito-borne diseases identified above, as claimed by Brazil.   

7.61 Brazil submits that accumulated waste tyres provide a particularly fertile breeding ground for 
disease-carrying mosquitoes and thus contribute to the spread of the disease.  According to Brazil, 
these disease-carrying mosquitoes breed in receptacles that collect rainwater, in particular used tyres.  
Furthermore, Brazil argues that a single tyre can spawn thousands of mosquitoes in just one 
summer.1098  Various studies as well as the exhibits submitted by Brazil suggest that there is indeed a 
correlation between the spread of dengue and the accumulation of waste tyres1099, in particular in 

                                                      
1094 WHO, "International Travel and Health," pp. 132-133, 150 (January 2005) (Exhibit BRA-21).  

According to this paper, P. falciparum, one of the four different species of the protozoan parasite causing 
malaria (i.e. Plasmodium falciparum, P. vivax, P. ovale and P. malariae), causes the most severe form of illness 
as indicated in para. 7.59 above.  It also states, "[i]n endemic areas it is estimated that about 1 per cent of 
patients with P. falciparum infection die of the disease... The forms of malaria caused by other Plasmodium 
species are less severe and rarely life-threatening."  It also explains that Brazil is one of the countries with 
malicious areas where the risk is not limited to P. vivax only:  this shows that all four forms of malaria, 
including the most severe form – P. falciparum – exist in Brazil. 

1095 In this regard, the Panel notes that Brazil has not provided in its submissions any argument on the 
existence in Brazil of health risks posed to humans by West Nile virus and refers to West Nile virus only in its 
response to a question from the Panel on the exact environmental risks posed by the disposal of tyres:  Brazil 
has responded that stockpiling leads to propagation of mosquitoes that carry diseases, such as dengue, yellow 
fever, malaria, and West Nile virus and that these diseases impact both humans and animals (emphasis added) 
(Brazil's answer to panel question No. 34bis).  In light of the fact that Brazil has not provided any arguments on 
West Nile virus and any health risks posed by it to humans in Brazil, the Panel does not consider that Brazil has 
demonstrated the existence of health risks posed by West Nile virus in Brazil. 

1096 European Communities' first written submission, para. 16; European Communities' second written 
submission, para. 16. 

1097 European Communities' answer to panel question No. 34. 
1098 Brazil's first written submission, para. 25; Brazil's second written submission, paras. 22-25; 

Exhibits BRA-13, 19; Brazil's second oral statement, para. 8.   
1099 Brazil's second written submission, paras. 19-24:  (a) a 1997 study in the region of Sao Paulo 

documenting the presence of disease-bearing mosquitoes mostly in tyres ("Tires were the main culprits for the 
passive spread of mosquito, which occurs through intense tire commerce conducted among the municipalities of 
the region, between the region and other municipalities of the state of Sao Paulo ... with the presence of 
mosquitoes that transmit both dengue and yellow fever, the region began to undergo the risk of epidemics"); (b) 
a 2005 study also in the region of Sao Paulo also showing tyres as a favoured breeding ground ("the average 
positivity of the types of containers presented significant differences, being the highest value for tyres ..."); and 
(c) various studies in the state of Paraná, showing the presence of mosquitoes capable of transmitting yellow 
fever in tyres, as a "preferred" breeding site.  Furthermore, the fact sheet of the WHO provides that in Asia and 
the Americas, dengue-spreading mosquito, in particular, Aedes aegypti, breeds primarily in man-made 
containers like earthenware jars, metal drums and concrete cisterns..., used automobile tyres and other items that 
collect rainwater (Exhibit BRA-13).  The Panel also notes the following:  "Tire dumps provide excellent 
breeding grounds for mosquitoes, and elevated incidents of mosquito-borne diseases have been noted near large 
tire piles" (Ohio Department of Natural Resources, "Recycling Tyres: Introduction" (2005) (Exhibit BRA-7)); 
"it is well known among mosquito entomologists and mosquito abatement personnel that scrap automobile and 
truck tires often support large populations of certain mosquito species.  In southern U.S. two exotic species 
predominate in tires.  These two species...are known to be the principle vectors of Yellow Fever and Dengue, 
diseases which afflict millions of people in the tropics. ... eliminating scrap tires will eliminate a prolific 
mosquito habitat and the associated disease risks..." (University of Rhode Island, Office of Mosquito Abatement 
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countries with tropical climates such as Brazil.1100  For example, the Basel Convention Technical 
Guidelines on the Identification and Management of Used Tyres provide: 

"Under certain specifically defined climatic conditions waste tyres dumps or 
stockpiles can become the breeding grounds for insects, such as mosquitoes, which 
are capable of transmitting diseases to humans.  This is of particular concern in 
tropical or sub-tropical regions."1101 

7.62 We also note the Australian Environmental Department's observation that "tyres trap water, 
and this in turn provides a breeding site for mosquitoes.  In tropical areas, particularly, this can pose a 
significant threat to human health due to diseases carried by mosquitoes."1102 

7.63 In this connection, we recall the European Communities' argument that health risks associated 
with waste tyres could arise only if waste tyres are incorrectly managed.1103  The 
European Communities submits that waste tyres themselves are considered inert in Brazilian 
legislation and non-hazardous in the European Communities' legislation and that only abandoned 
tyres or tyres negligently placed in monofills1104 may become breeding places for mosquitoes.  In 
response, Brazil submits that the European Communities' argument in this respect is without merit 
because stockpiles are frequently dangerous and the European Communities itself recognizes the risks 
and actively promotes the clearing of stockpiles.1105  In the view of Brazil, stockpiling also provides 
breeding grounds for mosquitoes and as provided in the Basel Tyre Guidelines, even with proper 
control, stockpiling can be used only for temporary storage before an end-of-life tyre is forwarded to a 
recovery operation.1106 

7.64 The Panel recalls in this regard the Appellate Body's observation in EC– Hormones that the 
risk being addressed encompasses "risk in human societies as they actually exist, in other words, the 

                                                                                                                                                                     
Coordination, Mosquitoes, Disease and Scrap Tires (Exhibit BRA-92)).  See also exhibits BRA-1, 5, 8, 10, 11, 
15, 19, 20, 26, 40, 92, 109, 111, 114, 115, 116, 117, 119, 120, 125, 130, 145. 

1100  "Brazil is mostly tropical, extensively covered by rain forests such as the Amazon" and that "the 
climate in most of the country is tropical with a large diversity of flora and fauna, suitable enough for the 
dissemination of zoonosis caused by arthropod-borne viruses" (WHO Dengue Bulletin, "Dengue in Brazil:  Past, 
Present and Future Perspective by Luiz Tadeu Moraes Figueiredo," p. 25 (2003) (Exhibit BRA-17)); "Most of 
Brazil has a tropical climate" (João Bosco Siqueira et al., "Dengue and Dengue Hemorrhagic Fever, Brazil, 
1981-2002, Emerging Infectious Diseases" (2003) (Exhibit BRA-16)).  See also Brazil's first written 
submission, paras. 22, 69. 

1101 Basel Convention Technical Guidelines on the Identification and Management of Used Tyre (1999) 
(Exhibit BRA-40). 

1102 Commonwealth Department of Environment (Australia), "A National Approach to Waste Tyres 
(2001)" (Exhibit BRA-8). 

1103 European Communities' answer to panel question No. 34. 
1104 Regarding monofills, OECD Environment Directorate (2005) explains: 

"A scrap tyre monofill is a landfill that only stores tyres. ... Monofills are 
more desirable than landfills as they facilitate material and energy recovery 
in the future. ... monofills form a temporary solution in those European 
countries where capacities for processing used tyres are limited.  The 
potential advantage of such monofills is that they can be reconsidered as 
future used tyre collection sites and distribution centres. ..." (Exhibit 
BRA-58). 

The Panel also notes the following explanation:  "A variation of landfilling is monofilling, which means that 
scrap tires are not mixed with other waste materials, but stored at a dedicated, licensed location..." (Kurt 
Reschner, "Scrap Tyre Recycling:  A Summary of Prevalent Scrap Tire Recycling Methods," p.3 (2006) 
(Exhibit BRA-5)). 

1105 Brazil's second written submission, paras. 33, 64-66. 
1106 Brazil's first written submission, para. 42, citing exhibit BRA 40.  
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actual potential for adverse effects on human health in the real world, where people live and work and 
die."1107  We believe that the observation, although made in the context of the SPS Agreement, is also 
applicable to the situation in the present case.   

7.65 First, as noted above, the European Communities does not dispute that health risks associated 
with waste tyres could arise if waste tyres are "incorrectly managed" by being abandoned or being 
negligently placed in monofills.  In this connection, the evidence submitted by Brazil1108 suggests that 
in reality, waste tyres do get abandoned and accumulated.  We also note that the European 
Communities itself agrees that health risks associated with waste tyres exist in Brazil to the extent that 
such health risks arise from tyres that "litter the countryside" in Brazil.1109  Specifically, the 2004 TBR 
Report of the European Communities' states: 

"Clearly, waste tyres that litter the countryside pose a significant environmental and 
public health problem in Brazil, notably in that they can collect rain water and thus 
potentially provide breeding grounds for mosquitoes (aedes aegypti) that can spread 
dengue and in some circumstances urban yellow fever.  In 1999, before the current 
destruction programme started, the administration estimated that the backlog of waste 
tyres was around 100 million, although no accurate figures existed..."1110 (emphasis 
added) 

7.66 Furthermore, we note that one of the objectives of the "Paraná Rodando Limpo" – a 
programme created by the Brazilian state of Paraná – is to collect, inter alia, all existing unusable 
tyres currently found inappropriately discarded throughout the territory of Paraná.1111  The Brazilian 
government also states in the preamble of Resolution CONAMA 258/1999 that "the dumping or 
inappropriate disposal of scrap tyres is an environmental liability resulting in serious environmental 
and public health hazards."1112 

                                                      
1107 Appellate Body Report on EC – Hormones, para. 187. 
1108 See exhibits BRA-1, 5, 6, 8, 19, 36, 38, 39, 56, 58, 119, 125, 129, 132.  For example, the Panel 

notes the following:  "in most countries illegal dumping is a common way to get rid of a cumbersome waste at 
no financial cost" ("OECD Environmental Directorate," p. 124 (Exhibit BRA-58)); "Out of the way ravines and 
woods became the sites of illegal dumping, often without the property owner's knowledge.  In time these illegal 
dumps could contain upwards of several thousand tires each.... it is estimated that US tire stockpiles contain 
between 700-800 million scrap tires..." (John Serumgard, "Internalization of Scrap Tire Management Costs:  A 
Review of the North American Experience," p.6 (1998) (Exhibit BRA-125)); "the EU has millions of used tyres 
that have been illegally dumped or stockpiled.  These historic stockpiles can, in some cases, pose a potential 
threat to human health (fire risk, haven for rodents or other pests such as mosquitoes...).  The current estimate 
for these historic stockpiles throughout the enlarged EU stands at 5.5 million tons..." (European Tyre & Rubber 
Manufacturers' Association, "End-of-Life Tyres: A Valuable Resource with a Wealth of Potential," p. 4 (Exhibit 
BRA-126); and "In New Jersey, there are estimated to be 15 million tires deposited in 24 locations – called 
orphan tire dumps because the ownership is unclear – most of them in sparsely populated pockets of South 
Jersey.  Untold more are thrown along roadways or stored in yards..." (Kathleen Cannon, "Where Mosquitoes 
And Tires Breed," New York Times (8 July 2001) (Exhibit BRA-130)). 

 1109 Brazil's second written submission, para. 15, quoting a statement in the European Communities' 
TBR Report, which is attached as exhibit EC-2.   

1110 Report to the Trade Barriers Regulation Committee, p. 13  (2004) (Exhibit EC-2).  Brazil itself has 
also stated, "When, in the 1990s, Brazil set out to combat dengue and other mosquito-borne diseases by, among 
other things, collecting the used tyres that were scattered over its vast territory..." (emphasis added) (Brazil's 
answer to panel question No. 88).  

1111 Description of the Programme "Parana Rodando Limpo," p.3 (Exhibit EC-49).  
1112 Resolutions CONAMA 258 of 26 August 1999 and. 301 of 21 March 2002 (Exhibit BRA-4; 

Exhibit EC-47). 
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7.67 Therefore, it may be that health risks associated with waste tyres can be significantly reduced 
with proper management of waste tyres.1113  However, that does not negate the reality that waste tyres 
get abandoned and accumulated and that risks associated with accumulated waste tyres exist in Brazil.  

7.68 Moreover, the evidence before the Panel does not suggest that only illegally dumped or 
mismanaged waste tyres can cause mosquito-borne diseases.  The risk of mosquito-borne diseases, 
albeit to different extents, seems to exist in relation to all types of accumulated waste tyres.  Indeed, 
this situation does not appear to be limited to Brazil, as some of the evidence presented to the Panel 
makes clear.  For example, we note, inter alia,  the following: 

"Scrap tyres disposed of in landfills pose increased environmental and public health 
risks ... and create a favourable environment for insects, which increases the risk of 
mosquito-borne diseases"1114; and 

"The EU has millions of used tyres that have been illegally dumped or stockpiled.  
These historic stockpiles can, in some cases, pose a potential threat to human health 
(fire risk, haven for rodents or other pests such as mosquitoes...)..."1115 

7.69 We thus find that Brazil has demonstrated that accumulated waste tyres provide a fertile 
breeding ground for mosquitoes and consequentially contribute to the transmission of dengue, yellow-
fever and malaria. 

7.70 Further, Brazil argues that transportation of used tyres to collection points also disperses 
mosquitoes that could not otherwise fly more than 100 meters on their own.1116  Brazil submits that 
transportation of such waste tyres cannot be avoided in some cases even though Brazil promotes 
disposal of tyre waste in a place close to its origin.1117  Various studies submitted by Brazil indeed 
show that these mosquito-borne diseases get transmitted through transportation of waste tyres for 
disposal operations.1118   

7.71 Therefore, the Panel finds that Brazil has demonstrated that risks posed by mosquito-borne 
diseases such as dengue, yellow fever and malaria to human health and life exist in Brazil in relation 
to the accumulation as well as transportation of waste tyres. 

                                                      
1113 See paras 7.173-7.207 below for a detailed analysis of measures to improve the management of 

waste tyres.  
1114 OECD Environmental Directorate, Improving Recycling Market, p. 127 (2005) (Exhibit BRA-58). 
1115 European Tyre and Rubber Manufacturers' Association, End-of-Life Tyres (2006) (Exhibit EC-84). 
1116 Brazil's first written submission, para. 22; Brazil's first oral statement, paras. 17, 36; Brazil's second 

written submission, paras. 26-32; Brazil's second oral statement, para. 9.   
1117 For example, Brazil states, "as most waste tyre disposal sites and facilities are situated out of the 

Amazon region and its fragile ecosystem, the wastes generated in that part of the country frequently have to be 
transported to other regions to be disposed of, thus creating a serious risk of spreading mosquitoes and the 
diseases they carry" (Brazil's first written submission, para. 27). 

1118 Brazil submits various studies on the risks of waste tyre transportation including the following:  (a) 
a health official in the UK illustrates that through the internal movement of these tyres, the movement of these 
mosquitoes through the interstate highway systems can be monitored (Exhibit BRA-119); (b) a 2002 Japanese 
study showing that tyres transported to disposal operations could be infested with mosquitoes (Exhibit 
BRA-120); (c) a study by the US Center for Disease Control and Prevention that "..the postulated relationship 
between dispersal and major transportation routes would be expected for a species transported largely by human 
activities such as the commercial movement of scrap tires for retreading, recycling, or other purposes..." 
(Exhibit BRA-121); and (d) the Environmental Health Committee of Québec's comment that "interregional 
transport of used tyres has been identified as the principal factor behind Aedes Albopictus propagation in the 
United States.  Its distribution, for the moment, remains limited to tyre deposits" (Exhibit BRA-122). 
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Toxic emissions from tyre fires 

7.72 Brazil also identifies tyre fires and their consequential negative impact on human health and 
life as another type of risk posed by accumulated waste tyres.1119  Brazil argues that tyre fires produce 
highly toxic and mutagenic emissions such as a noxious plume1120 with numerous hazardous 
compounds such as carbon monoxide, dioxins and furans that pose a significant potential health 
hazard; pyrolytic oil that contains naphthalene, anthracene, benzene, and various metals; and ash 
containing various heavy metals including lead, arsenic, and zinc.1121  Brazil also refers to a number of 
tyre fire incidents in Brazil.1122  

7.73 Brazil explains that highly toxic and mutagenic emissions produced by tyre fires result in a 
number of health problems, including, inter alia, the loss of short-term memory, learning disabilities, 
immune system suppression, cardiovascular problems, and that a noxious plume comprising dioxins 
emitted by tyre fires produces significant short- and long-term health hazards, including inter alia, 
cancer, premature mortality, reduced lung function, suppression of the immune system, respiratory 
effects, heart and chest problems.1123   

7.74 The European Communities has not provided any direct counter-arguments in relation to 
these alleged health risks associated with tyre fires.  Rather, the European Communities argues that 
the adverse consequences arising from tyre fires depend on variables such as location, cause, 
dimension and duration of the fires and that the risk for tyre fires is not the same between different 
countries.1124  The Panel first notes that the evidence submitted by Brazil suggests that the smoke, 
pyrolytic oil and ash generated by a tyre fire contain numerous hazardous compounds that pose a 
significant potential health hazard to workers and responders to a tyre fire as well as residents in 
nearby areas.1125    

                                                      
1119 Brazil's first written submission, paras. 29-36; Brazil's second written submission, para. 33.  Brazil 

cites exhibits BRA-10, 27, 28, 29.  Also, see exhibits BRA-8, 10, 29, 44, 137. 
1120 According to Brazil, numerous compounds contained in a noxious plume produce significant short-

and long-term health hazards, including premature mortality, reduced lung function, suppression of the immune 
system, respiratory effects, heart and chest problems, depression of the central nervous system, and skin, eye, 
and mucous membrane irritation. 

1121 Specifically, Brazil submits that heavy metals contained in pyrolytic oil and ash are highly toxic 
and produce a range of adverse health effects, including the loss of short term memory, learning disabilities, 
immune system suppression, cardiovascular problems, kidney damage, reproductive problems, muscle wasting, 
partial blindness, deformities in children, and skin cancer.   

1122 For the tyre fire incidents in Brazil, see paragraph 7.76. 
1123 Brazil's first written submission, paras. 29-33; Brazil's second written submission, para. 33; Brazil's 

answer to panel question 88. 
1124 European Communities' comment on Brazil's answer to panel question No. 88. 
1125 California Environmental Protection Agency (US), Integrated Waste Management Board, "Tire Pile 

Fires: Prevention, Response, Remediation," pp. 9-1, 9-2. 9-3 (2002) (Exhibit BRA-29).  See also, for example, 
the US Environmental Protection Agency ("EPA") research paper, "Air Emissions from Scrap Tire 
Combustion", provides:   

"Air emissions from open fires have been shown to be more toxic (e.g. 
mutagenic) than those of a combustor, regardless of fuel... emissions from 
an open fire can represent significant acute (short-term) and chronic (long-
term) health hazards to firefighters and nearby residents.  Depending on the 
length and degree of exposure, these health effects could include irritation of 
the skin, eyes, and mucous membranes, respiratory effects, central nervous 
system depression, and cancer...  Open tire fire emissions are estimated to be 
16 times more mutagenic than residential wood combustion in a fireplace, 
and 13,000 times more mutagenic than coal-fired utility emissions with 
good combustion efficiency and add-on controls."  (Exhibit BRA-26)   
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7.75 We turn now to the European Communities' argument that Brazil has not met its burden of 
proof because it has not demonstrated the existence of any risks posed by tyre fires within Brazil.  

7.76 The European Communities submits that a general reference to waste tyre fires in Brazil 
without providing more specific information, including an assessment of their actual negative effects 
on health, is not enough to meet Brazil's burden of proof under Article XX(b).1126  We first note, in 
this regard, that Brazil identifies a number of incidents of tyre fires in Brazil:  338 tyre fires in Minas 
Gerais since 2000; 64 fires in the Federal District since 2002; and 63 fires in the State of Paraná in 
2005 alone.1127  However, Brazil has not been able to provide any evidence on the dimension of these 
tyre fires or an assessment of their specific negative effect on human, animal or plant life or health.1128  
Brazil nevertheless submits that it is not necessary to assess the negative health effects of tyre fires 
specifically in Brazil and that evidence of the risks resulting from tyre fires from other countries is 
sufficient.1129   

7.77 The question before us therefore is whether Brazil was required to present more detailed 
information on tyre fires in Brazil such as their location, causes, dimension and duration as suggested 
by the European Communities as well as specific evidence of the actual negative health effects of tyre 
fires within Brazil.1130  There may be situations in which such specific evidence would be required to 
demonstrate the existence of a risk.  In this case, however, accepting the European Communities' 
argument would imply that a WTO Member can never prove the existence of health risks from a tyre 
fire until a tyre fire does in fact take place and the government of that country conducts its own 
assessment of the consequences of such a fire.  The Panel does not consider that detailed proof of 
actual tyre fires and associated negative impact on health within the territory of Brazil is required in 
this case.  This is because potential harmful effects caused by tyre fires on human health can be 
assessed on the basis of incidents that have occurred in other countries.  The Panel is thus of the view 
that the incidence of such fires in Brazil, when considered in combination with evidence of the 
harmful impact of tyre fires on human health1131 and the evidence of specific incidents of such fires in 
other countries1132, is sufficient in this case to prove the existence of potential health risks relating to 
tyre fires in Brazil. 

                                                                                                                                                                     
See also exhibits BRA-1, 8, 10, 27, 29, 44, 137. 

1126 European Communities' second written submission, paras. 60-61; European Communities' 
comments on Brazil's answer to panel question No. 88. 

1127 Brazil's first written submission, para. 36. 
1128 Brazil's answer to panel question No. 88. 
1129 Brazil's answer to panel question No. 88. 
1130 See the European Communities' comments on Brazil's answer to panel question No. 88. 
1131 See paras. 7.74 and footnote 1125 above. 
1132 Exhibits BRA-10, 26, 36, 37, 38, 139.  Among the tyre fire incidents provided in these exhibits are 

the following:  (1) A tyre fire ignited in Wales, UK involving 10 million waste tyres lasted for 14 years as of 
2003 since it started in 1989 and resulted in, among others, thick black smoke releasing benzene, dioxins and 
particulates (Health Protection Agency (UK), "Chemical Hazard and Poisons Report" (2003) (Exhibit, BRA-
10)); (2) a tyre fire at the Filbin waste tire site in Westley and one at the Royster waste tire site in Tracy, 
California burned more than 12 million waste tires, resulting in considerable environmental damage to the 
region and significant adverse impacts to local residents (California Environmental Protection Agency, 
"Integrated Waste Management Board, Five-Year Plan for the Waste Tire Recycling Management Program" 
(2003) (Exhibit BRA-36)); (3) a tyre fire ignited by lighting strike in California, US involved seven million 
scrap tires piled on the site as well as most of the tire pile areas and resulted in widespread concern of potential 
health affects from exposure to the tremendous smoke emissions.  It took 30 days to extinguish the fire (Daniel 
M. Shane, "US EPA Region IX, "Westley Tire Fire" (undated, circa 2000) (Exhibit BRA-37)); and (4) a tyre fire 
ignited by arsonists in Ohio, US involved 26 million tyres piled over 140 acres at the Tyre collection facility 
over 5 days and produced a black column of smoke that could be seen more than 60 miles away (Ohio 
Department of Natural Resources, "Recycling Tyres: Problems with wasting scrap tires: Fire" (2005) (Exhibit 
BRA-38)). 
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7.78 The European Communities also argues that even if the negative consequences on health were 
important in the case of a tyre fire, the fire risk arising from waste tyres is low, given that tyres are 
very difficult to ignite.1133  In the Panel's view however, the low probability of tyre fires occurring 
negates neither the fact that tyre fires do actually occur, as shown by the evidence presented in 
relation to tyre fires that have occurred in other countries,1134 nor the fact that health risks exist in 
relation to tyre fires and that once they occur, tyre fires are very difficult to extinguish.1135 

7.79 Finally, the European Communities argues that tyre fires are related to an incorrect 
management of end-of-life tyres1136:  only accidents or arson in badly designed or uncontrolled 
monofills cause smoke plumes.1137  Brazil responds that the European Communities' argument is 
without merit because stockpiles are frequently dangerous and the European Communities itself 
recognizes the risks and actively promotes the clearing of stockpiles.1138  Brazil further argues that 
stockpiling poses substantial fire hazards.1139  

7.80 Our analysis above with respect to the similar argument made by the European Communities 
concerning mosquito-borne diseases is also applicable here:  the current reality in Brazil is that tyres 
do accumulate and these accumulations do in practice generate health risks arising from tyre fires as 
identified above.1140  It may be that such risks can be significantly reduced with proper management.  
However, this does not negate the fact that waste tyres do accumulate and that, consequently, a risk of 
tyre fires exists in Brazil. 

7.81 Furthermore, as in the case of mosquito-borne diseases, the evidence before the Panel 
indicates that a risk of tyre fires is not necessarily limited to badly designed or uncontrolled waste 
tyres:  the risk, albeit to different extents, exists in relation to various types of accumulated waste 
tyres.  For example, as cited by Brazil, the Basel Convention Technical Guidelines on the 
Identification and Management of Used Tyres provide that:  

"Stockpiling facilities require investments in transport, handling and fire prevention.  
Stockpiling with proper control can be used only for temporary storage before an end-
of-life tyre is forwarded to a recovery operation. ... Precautions must be taken against 
the deliberate or accidental igniting of tyre stockpiles.  The major risk is that a fire 
could gather pace without it being possible to prevent it from spreading to all of the 

                                                      
1133 European Communities' second written submission, para. 61. 
1134 For example, the evidence shows eleven tyre fires that had occurred in the UK for the period of 

1972 to 1999 (see Table 1, p. 8 of Exhibit BRA-10).  We also note the evidence showing two incidents of tyre 
fires in California and Ohio, US in 1999 (see exhibits BRA-37, 38) and eight major tyre fires in the US for the 
period of 1983 to 1997 (see Exhibit 1, p. 6 of Exhibit BRA-139). 

1135 California Environmental Protection Agency (US), "Tire Pile Fires: Prevention, Responses, 
Remediation", at 6.3.3 and 8.2 (2002) (Exhibit BRA-29).  It also explains that the tyre's ability to absorb heat 
makes them more difficult to ignite than wood fires, but this same quality makes tyre fires more difficult to 
extinguish than wood fires.  British Health Protection Agency states in "Mosquito-Borne Illnesses and 
Prevention Techniques" (Exhibit BRA-10):  "tyre fires are notoriously difficult to put out owing to their own 
structure (no shortage of air), heat retention allowing easy reignition and the fact that water is deflected off 
owing to their very shape... Tyres contain highly combustible and pollutant materials."  Also, Massachusetts 
Department of Environmental Protection states in its "Fact Sheet – Best Management Practices for Automotive 
Recyclers: Waste Tyres" (Exhibit BRA-137): "although tires are difficult to ignite, once they are lit the fire is 
almost impossible to extinguish..." 

1136 European Communities' first written submission, para. 103; European Communities' answer to 
panel question 34. 

1137 European Communities' answer to panel question No. 34; European Communities' second oral 
statement, para. 17. 

1138 Brazil's second written submission, paras. 33, 64-66. 
1139 Brazil's first written submission, para. 42, citing exhibit BRA 40.  
1140 See paras. 7.64-7.67 above. 
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tyres being stored... Their scale will depend upon the quantity of the tyres being 
stored..."1141   

In the Panel's view, this tends to indicate that the risk for tyre fires is not necessarily limited to badly 
designed or uncontrolled monofills, given that precautions against the deliberate or accidental 
igniting of tyre stockpiles are also required in stockpiling facilities. 

7.82 In light of the foregoing, the Panel is of the view that Brazil has demonstrated that the 
accumulation of waste tyres poses a risk of tyre fires and the associated health risks arising from such 
tyre fires. 

7.83 In conclusion, the Panel finds that Brazil has demonstrated the existence of risks to human 
life and health within the meaning of Article XX(b) in connection with the accumulation of waste 
tyres.1142 

Risks posed to animal or plant life or health arising from the accumulation of waste tyres 

7.84 Brazil submits that the types of health risks posed by the accumulation of waste tyres to 
humans are also posed to animals and plants.1143  Specifically, Brazil submits that mosquito-borne 
diseases also pose health risks to animals.  Numerous toxic chemicals and heavy metals contained in 
pyrolytic oil released from tyre fires harm animal and plant life and health, and hazardous substances 
contained in toxic plumes emitted from tyre fires harm not only humans but also animals.1144 

7.85 The European Communities submits that Brazil has provided only very general arguments 
in relation to animal and plant life or health.  According to the European Communities, Brazil has 
demonstrated neither how mosquito-borne diseases affect the life and health of any specific animal or 

                                                      
1141 Exhibit BRA-40, p. 12.  Among other relevant evidence are as follows:  "Stockpiled tyres, illegally 

dumped tyres and other stores are a fire risk. ... Stockpiles of tyres and landfill sites containing predominantly 
tyres pose a fire risk ..."(British Environment Agency, Tyres in the Environment (1998) (Exhibit BRA-1)); 
"Impacts due to the uncontrolled disposal of tyres to land are similar to those for stockpiles. ... Tyre stockpile 
fires pose a major environmental threat.  The fires produce thick toxic smoke... Due to the large size of 
stockpiles and the intensity of tyre fires they pose a significant hazard to persons. ... Tyres trap water, and this in 
turn provides a breeding site for mosquitoes.  In tropical areas, particularly, this can pose a significant threat to 
human health due to diseases carried by mosquitoes..." (Commonwealth Department of Environment 
(Australia), A National Approach to Waste Tyres (2001) (Exhibit BRA-8)); and "All tire and rubber storage 
facilities should be considered high-risk storage facilities and as such a pre-incident fire management plan 
should be developed..." (California Environmental Protection Agency (US), Integrated Waste Management 
Board, Tire Pile Fires: Prevention, Response, Remediation (2002) (Exhibit BRA-29)). The Panel notes in this 
regard a statement in the OECD Environment Directorate (Exhibit BRA-58):  "the improper disposal of used 
tyres often results in health and environmental hazards... they present a fire hazard when improperly stored."  
This tends to support the European Communities' view that only improperly stored waste tyres are susceptible to 
fire hazards.  However, the evaluation of the overall evidence before the Panel, including those cited above, lead 
the Panel to conclude that health risks (i.e. mosquito-born diseases and tyre fires) exist in relation all forms of 
accumulated waste tyres.   

1142 The Panel notes that Brazil also claims that the accumulation of waste tyres creates toxic leaching 
(Brazil's second written submission, para. 33).  For the arguments and supporting evidence pertinent to its claim 
relating to toxic leaching, however, Brazil refers to its arguments on stockpiling under the section on the 
alternative measures. (See Brazil's first written submission, para. 42; Brazil's second written submission, 
para. 61).  Brazil also presents its argument on toxic leaching in relation to landfilling (Brazil's first written 
submission, paras. 39, 41)  Thus, we will address Brazil's argument on toxic leaching in relation to landfilling 
and stockpiling. 

1143 Brazil's answer to panel question No. 114.   
1144 Brazil's answer to panel question No. 114.  Brazil also refers to the brief submitted by Humane 

Society International, paras. 15, 22, 24 (attached as Exhibit BRA-98).  
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plant species nor how hazardous emissions arising from tyre fires affect animal or plant life or 
health.1145   

7.86 The Panel notes that regarding risks to animal or plant life or health, Brazil points to health 
risks caused by tyre fires and also, to a lesser extent, mosquito-borne diseases.1146  Both aspects are 
considered in turn. 

7.87 With respect to tyre fires, Brazil identifies numerous toxic chemicals and heavy metals 
contained in pyrolytic oil released from tyre fires that it argues pose risks to plant life through 
contamination of the ground as well as fish and other life through contamination of waterways.1147  It 
also adds that the pollutants from pyrolytic oil are passed on to animals that drink the contaminated 
water.  Brazil also submits that toxic plumes emitted from tyre fires contain various hazardous 
substances, including dioxins and furans, that harm animals in the same way as they do humans 
resulting in cancers, reproductive problems, and reduced immune infection.  The 
European Communities, however, questions Brazil's unclear delimitation of the interests protected in 
this case and argues that Brazil has not explained with specific evidence the negative consequences of 
tyre fires on the life and health of animals and plants in Brazil.1148 

7.88 The evidence before the Panel shows that there is a risk that the oil released from tyre fires 
could contaminate the local soil as well as watercourse and nearby aquifers.1149  Although the evidence 
is less explicit in explaining the risk to animal and plant life or health than that to human health or life, 
the evidence before us suggests that contamination of water and soil leads to an inevitable negative 
impact on animal and plant life and health.  For example, we note that a tyre fire in Ohio (US) 
resulted in the killing of thousands of fish in a nearby creek due to the oil released from the tyre 
fire.1150  In this regard, we recall our earlier finding in paragraph 7.77 that specific evidence on the 
negative impact of tyre fires on human health or life within the territory of Brazil is not necessary to 
prove the existence of the risk of tyre fires in Brazil.  The same reasoning also applies here.  We also 
note the evidence indicating that the rural location of many tyre piles provides great potential for tyre 
fires to spread into wooded areas, including heavy bush, forest and wild land.1151  We therefore find 
that Brazil has demonstrated that tyre fires pose risks to animals and plant life or health.  

7.89 Regarding the risk of mosquito-borne diseases, Brazil submits that the mosquito-borne 
diseases identified above in the context of health risks to humans also affect animals.  The European 
Communities agrees with Brazil to the extent that based on the evidence provided by Brazil1152, certain 
animals, specifically monkeys, seem to be infected by mosquito-borne diseases such as dengue and 
yellow-fever.  The European Communities points out, however, that as for yellow fever, monkeys 
seem to get infected with it in their natural environment, independently of the presence of waste 

                                                      
1145 European Communities' second oral statement, para. 19; European Communities' answer to panel 

question No. 110. 
1146 Brazil's first written submission, para. 35; Brazil's answer to panel question No. 114; brief 

submitted by Humane Society International, para. 15, 22, 24. 
1147 Brazil's first written submission, paras. 30, citing exhibit BRA-29. 
1148 European Communities' second oral statement, para. 19; European Communities' answer to panel 

question No. 110. 
1149British Health Protection Agency, "Chemical Hazard and Poisons Report, pp.7-8 (2003) (Exhibit 

BRA-10). 
1150 Ohio Department of Natural Resources, Recycling Tires (2005) (Exhibits BRA-7, 38).  Both 

exhibits refer to the same fire incident. 
1151 Rubber Manufacturers Association & International Association of Fire Chiefs, "The Prevention and 

Management of Scrap Tyre Fires," Ch. 3 (Exhibit BRA-27). 
1152 Exhibits BRA-13, 22. 
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tyres.1153  Also, the European Communities argues that these mosquito-borne diseases do not pose any 
threat to plant life or health.   

7.90 The Panel recalls its finding above relating to the health risks posed by mosquito-borne 
diseases to humans.  Although not as extensive as the health risks posed to humans, the same evidence 
tends to show that mosquito-borne diseases, specifically "dengue", also affect animals such as 
monkeys, through the same vectors as humans.1154  This suggests that risks may arise for animal life or 
health from the accumulation of waste tyres.   

7.91 However, as for "yellow fever", which is also one of the mosquito-borne diseases, the 
evidence shows that the mosquitoes acting as a vector of yellow fever to monkeys are wild 
mosquitoes rather than urban mosquitoes that breed in, inter alia, waste tyres as argued by the 
European Communities.1155  We also note the argument contained in the brief by the Humane Society 
International, attached by Brazil to its second submission, that the mosquito-borne diseases that can 
put at risk the health of both humans and animals include malaria, filarosis, canine heartworm, 
dengue, yellow fever and West Nile virus.1156  However, no specific element is provided in support of 
this assertion, showing how each of these diseases affects animals, in particular in relation to the 
accumulation of waste tyres.1157   

7.92 In light of the above, the Panel finds that Brazil has demonstrated the existence of risks to 
animal health or life in relation to a certain mosquito-borne disease (dengue).   

                                                      
1153 European Communities' answer to panel question No.  110. 
1154 The evidence shows that "The spread of dengue is attributed to expanding geographic distribution 

of the four dengue viruses and of their mosquito vectors, the most important of which is the predominantly 
urban species Aedes aegypti.  Humans are the main amplifying host of the virus, although studies have shown 
that in some parts of the world monkeys may become infected [with dengue]"; and "[i]n Asia and the Americas, 
dengue-spreading mosquito, in particular, Aedes aegypti, breeds primarily in man-made containers like 
earthenware jars, metal drums and concrete cisterns..., used automobile tyres and other items that collect 
rainwater (emphasis added) (WHO Fact Sheet No. 117, "Dengue and Dengue Haemorrhagic Fever," (2002) 
(Exhibit BRA-13)).  The Panel also notes the evidence suggesting that some animals such as horses and birds 
are affected by West Nile virus, another type of mosquito-born diseases, in some countries including the United 
States.  For example, the Panel notes the following:  (1) "[mosquitoes] then pass this [West Nile Virus] on when 
they feed on animals and humans... The [West Nile] virus can also be transmitted to horses..." (Exhibit 
BRA-119); and (2) "the [West Nile] virus was also detected in mosquitoes, horses, crows and other birds..:" 
(Exhibit BRA-130).  We, however, are not in the position on the basis of the evidence before us to determine 
whether there is potential for Brazil to be subject to the spread of West Nile virus. 

Also, see "Mosquito-Borne Illness and Prevention Techniques" (Illinois Environmental Protection 
Agency (US), Exhibit BRA-11).  It states, "... [T]he design of tires makes them ideal breeding sites for several 
species of mosquitoes, some of which are very important vectors of disease. ... they provide an ideal "incubator" 
for mosquito larvae.  Of the mosquito problems associated with waste tires, it probably is safe to say that 20 per 
cent of the tires are responsible for 80 per cent of the problem.  If we can eliminate scrap tire dumps and ensure 
processors comply with used tire management standards (statutes/regulations), we will eliminate a prolific 
mosquito habitat and the associated disease risks. ..." 

1155 European Communities' answer to panel question No. 110.  See also "WHO, 'Yellow Fever Fact 
Sheet'", p. 2 (2001) (Exhibit BRA-22). 

1156 Brief submitted by Humane Society International, p. 8 (Exhibit BRA-98). 
1157 Specifically, Humane Society International submits that Brazil has previously suffered from 

infestations of a mosquito species called Aedes albopictus and that this mosquito species attacks livestock, 
amphibians, reptiles and birds, as well as humans.  However, it neither explains whether Brazil still suffers or 
has potential to suffer from infestations of this mosquito species nor provides any specific evidence to support 
its argument.  It also states that Aedes albopictus has been known to transmit yellow and dengue fever, as well 
as Japanese Encephalitis and West Nile virus.  Again, we do not find sufficient explanation or evidence 
supporting this argument. 
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7.93 In conclusion, for the above reasons, the Panel finds that Brazil has demonstrated the 
existence of risks to animal and plant life or health in relation to toxic emissions caused by tyre fires.  
It also finds that risks to animal life or health posed by at least one mosquito-borne disease (dengue) 
exist in connection with the accumulation of waste tyres.   

To protect human, animal or plant life or health  

7.94 Brazil submits that the sole policy objective behind Brazil's measures is the protection of 
human health and the environment.1158  Brazil argues that as in the case of French ban on asbestos-
containing products in EC – Asbestos, Brazil's import ban is designed to prevent the generation of 
additional waste tyres in Brazil and consequently to reduce the incidence of, inter alia, dengue, 
yellow fever and other risks associated with waste tyres.1159  Accordingly, Brazil submits that its ban 
on retreaded tyre imports is a restriction intended to protect human health and the environment from 
these well-recognized risks, which falls squarely within the range of policies designed to protect 
human, animal or plant life or health. 

7.95 The European Communities does not contest that measures designed to prevent the 
incidence of such diseases as dengue and yellow fever among humans potentially falls within the 
scope of Article XX(b)1160 and that the protection of life and health, and of human life and health in 
particular, is important.1161  The European Communities also states that it recognizes the right of a 
WTO Member to establish, within the limits of its WTO obligations, the level of protection of human 
health and safety that it aims to achieve for its citizens.  The European Communities, however, 
submits that measures intended to protect the environment as such are not covered by Article XX(b) 
and thus the frequent references made by Brazil to the implications of waste tyres for the environment 
are irrelevant for the purposes of a justification of its measure under Article XX(b).1162  The 
European Communities also claims that the real aim of Brazil's import ban is not the protection of life 
and health but the protection of Brazil's domestic industry.1163 

7.96 Having determined that a risk to human, animal or plant life within the meaning of 
Article XX(b) exists, the Panel must determine whether the policy objective of the measure to address 
this risk, as declared by Brazil, falls under the range of policies covered by Article XX(b).  In this 
regard, we recall the Appellate Body's clarification in US – Shrimp that "the legitimacy of the 
declared policy objective of the measure, and the relationship of that objective with the measure itself 
and its general design and structure", are examined under a specific paragraph (paragraph (g) in that 
case) of Article XX.1164 

7.97 As a preliminary matter, we note that we are not, in our view, required to examine the 
desirability of the declared policy goal as such.1165  In other words, we are not required to assess the 
policy choice declared by Brazil to protect human, animal or plant life or health against certain risks, 
nor the level of protection that Brazil wishes to achieve.  We also recall in this respect that in the EC – 

                                                      
1158 Brazil's first written submission, para. 19.  As to Brazil's reference to the term "environment", see 

paragraphs 7.44-7.46 above. 
1159 Brazil's first written submission, paras. 95-96. 
1160 European Communities' first written submission, para. 16. 
1161 European Communities' second written submission, para. 12. 
1162 European Communities' second written submission, para. 11. 
1163 European Communities' answer to panel question No. 34, referring to its first written submission, 

paras. 130-133, 164-166 and second written submission, para. 178; and European Communities' second oral 
statement, paras. 9-13. 

1164 See Appellate Body Report on US – Shrimp, para. 149. 
1165 Panel Report on US – Gasoline, para. 7.1, see also para. 6.22.   
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Asbestos case, the Appellate Body asserted clearly that it was each WTO Member's "(…) right to 
determine the level of protection of health that [it] consider[s] appropriate in a given situation".1166   

7.98 We note that a number of policies aimed at reducing risks to human health or life have been 
found, in previous panel and Appellate Body reports, to fall within the range of policies designed to 
protect human, animal or plant life or health.1167  We note in particular the finding of the Panel in EC –
 Asbestos, that "in principle, a policy that seeks to reduce exposure to a risk should fall within the 
range of policies designed to protect human life or health, insofar as a risk exists".1168   Measures 
specifically designed to avoid the generation of further risk, thereby contributing to the reduction of 
exposure to the risk, fall, in our view, within that category. 

7.99 In this instance, Brazil submits that the policy objective behind the import ban is the 
protection of human life and health and the environment and that it is designed to prevent the 
generation of additional amounts of waste tyres in Brazil and, by so doing, to reduce the incidence of 
cancer, dengue, yellow fever, respiratory diseases, reproductive problems, environmental 
contamination, and other risks associated with waste tyres.1169   

7.100 In our view, Brazil's declared policy of reducing exposure to the risks to human, animal or 
plant life or health arising from the accumulation of waste tyres falls within the range of policies 
covered by Article XX(b).  In this respect, we find further confirmation for our view in the evidence 
presented to us showing that policies to address "waste" by non-generation of additional waste are a 
generally recognized means of addressing waste management issues.1170 

                                                      
1166Appellate Body Report on EC – Asbestos, para. 168. 
1167 Under GATT 1947, in the Thailand – Cigarettes case, the panel acknowledged, in accordance with 

the parties to the dispute and the expert from the World Health Organisation (WHO), that "smoking constituted 
a serious risk to human health and that consequently measures designed to reduce the consumption of cigarettes 
fell within the scope of Article XX(b)" (Thailand – Cigarettes, Panel Report on para. 73).  More recently, in the 
WTO context, in the US – Gasoline case, the panel and the parties agreed that "the policy to reduce air pollution 
resulting from the consumption of gasoline was a policy within the range of those concerning the protection of 
human, animal and plant life or health mentioned in Article XX(b)" (Panel Report on on US – Gasoline, 
para. 6.21).  In the EC – Asbestos case, the Appellate Body observed that "the objective pursued by the measure 
is the preservation of human life or health through the elimination, or reduction, of the well-known, and life-
threatening, health risks posed by asbestos fibres" (Appellate Body Report on EC – Asbestos, para. 172). 

1168 Panel Report on EC – Asbestos, para. 8.186. 
1169 Brazil's first written submission, para. 96.  
1170 See the parties' answers to panel question No. 37.  In this regard, the Panel notes the European 

Communities' answer that the reduction principle has only been recognized in Article 4(2)(a) Basel Convention 
with respect to hazardous waste and households waste subject to taking into account social, technological and 
economic aspects.  However, the Panel is presented with the following evidence, which, in its view, is sufficient 
to support the conclusion that policies to address "waste" by non-generation of additional waste are indeed a 
generally recognized means of addressing waste management issues: "The most efficient way of dealing with 
waste is to find ways to prevent or reduce its production in the first place. ... there are ways to reduce the 
number of tyres we use and therefore the quantity of waste generated." (British Environment Agency, Tyres in 
the Environment, at §4.1, Exhibit BRA-1); "Waste avoidance is reducing the number of tyres that are disposed 
by reducing the number of tyres generated..." (Commonwealth Department of Environment (Australia), "A 
National Approach to Waste Tyres," p. xv (2001) (Exhibit BRA-8)); "Tire pile fires can be prevented simply by 
not creating waste or scrap tire piles in the first place." (California Environmental Protection Agency (US), 
Integrated Waste Management Board, Tire Pile Fires:  Prevention, Response, Remediation (2002), Exhibit 
BRA-29); " ... assigns prevention of waste the first priority, followed by reuse and recovery and finally by safe 
disposal of waste; ... the Council reiterated its conviction that waste prevention should be the first priority of any 
rational waste policy in relation to minimising waste production and the hazardous properties of waste" (EU 
Directive 2000/76/EC of the European Parliament and of the Council, of 4 December 2000, on the incineration 
of waste, Recital (8), Exhibit BRA-34); "Whereas both the quantity and hazardous nature of waste intended for 
landfill should be reduced where appropriate" (EU Council Directive 1999/31/European Communities, of 26 
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7.101 We note the European Communities' argument that the real objective of Brazil's import ban 
on retreaded tyres is to protect Brazil's domestic retreading industry, not to protect human, animal or 
plant life and health. 1171   However, the Panel does not consider that this factor needs to be addressed 
in determining under paragraph (b) of Article XX whether the declared policy objective of a measure 
falls within the range of policies under that paragraph.  In the Panel's view, what is relevant at this 
stage of the analysis is the existence of a risk and whether the policy objective to reduce such a risk, 
as declared by the Member taking the measure, falls within the scope of policies to protect human, 
animal or plant life or health. 

7.102 Therefore, the Panel finds that Brazil's policy of reducing exposure to the risks to human, 
animal or plant life or health arising from the accumulation of waste tyres falls within the range of 
policies covered by Article XX(b). 

(ii) Is the measure "necessary" within the meaning of paragraph (b) Article XX? 

7.103 The Panel notes that Article XX(b) allows, subject to the conditions of the chapeau, measures 
"necessary to protect human, animal or plant life or health" (emphasis added).  Having determined 
that the protection of human, animal or plant life or health against risks arising from the accumulation 
of waste tyres constitutes a policy that falls within the scope of paragraph (b) of Article XX, we must 
now determine whether the specific measure at issue is necessary within the meaning of the same 
paragraph.  

7.104 The Panel notes that the term "necessary", as contained in paragraphs (b) and (d) of 
Article XX of GATT 1994 and paragraph (a) of Article XIV of the GATS1172, has been interpreted in a 
number of previous cases by the Appellate Body:1173  the necessity of a measure should be determined 
through "a process of weighing and balancing a series of factors", which usually includes the 
assessment of the following three factors:  the relative importance of the interests or values furthered 
by the challenged measure, the contribution of the measure to the realization of the ends pursued by it 
and the restrictive impact of the measure on international commerce.1174  Once all those factors have 
been analyzed, the Appellate Body said a comparison should be undertaken between the challenged 
measure and possible alternatives.  In performing this comparison, the Appellate Body also stated that 
the weighing and balancing process of the factors informs the determination of whether a WTO-

                                                                                                                                                                     
April 1999, on the landfill of waste, Recital (8), Exhibit BRA-42); "In order to implement the precautionary and 
preventive principles and in light with the Community strategy for waste management, the generation of waste 
must be avoided as much as possible" (EU Directive 2000/53/European Communities of the European 
Parliament and of the Council, of 18 September 2000, on end-of-life Vehicles, Recital (4), Exhibit BRA-43); 
"...prevention of the generation of waste shall remain the first priority, followed by the recovery of waste and 
finally by the safe disposal of waste" (EU Community Strategy for Waste Management, COM(96)399 final, 30 
July 1996, para. 20, Exhibit BRA-106); and "... Achieving a significant overall reduction in the volumes of 
waste generated through waste prevention initiatives, better resource efficiency and a shift towards more 
sustainable production and consumption patterns; a significant reduction in the quantity of waste going to 
disposal ..." (EU Decision n° 1600/2002/CE of the European Parliament and of the Council, of 22 July 2002, 
laying down the Sixth Community Environment Action Programme, Art. (8), Exhibit BRA-107).  Also, Exhibits 
BRA-8, 9, 108. 

1171 European Communities' second oral statement, paras. 10-13. 
1172 Article XIV(a) of the GATS reads: "necessary to protect public morals or to maintain public order". 
1173 E.g. Korea – Various Measures on Beef, EC – Asbestos, Dominican Republic – Imports and Sales 

of Cigarettes and US – Gambling. 
1174 Appellate Body Report on Korea – Various Measures on Beef, para. 164;  Appellate Body Report 

on EC – Asbestos, para. 172;  Appellate Body Report on US – Gambling, para. 306;  Appellate Body Report on 
Dominican Republic – Import and Sale of Cigarettes, para. 70. 
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consistent alternative measure, or a less WTO-inconsistent measure, which the Member concerned 
could reasonably be expected to employ, is available.1175 

7.105 The Panel notes that both parties agreed that the elements identified by the Appellate Body 
were relevant to this case (including the assessment of the three factors, i.e. trade impact of the 
measure, importance of the interests protected and contribution of the measure to the realization of the 
end pursued).  The Panel will be guided by this approach in its analysis of the necessity of Brazil's 
measure.1176  Given that the three factors should be taken into account in the assessment of whether a 
WTO-consistent, or less WTO-inconsistent, alternative measure exists, the Panel will first consider 
those factors in more detail, and then examine, in light of this analysis, the alternatives identified by 
the European Communities.1177   

7.106 Before turning to the examination of these factors, the Panel notes that, as stated by the 
Appellate Body in US – Gasoline, what is to be reviewed, under the paragraph of Article XX that is 
being invoked, is the specific measure that has been found inconsistent with other GATT provisions 
in the first place.1178  In the present case, the specific measure1179 that has been found inconsistent with 
Article XI is the import ban on retreaded tyres.  The Panel will focus its analysis in the following 
sections on this measure. 

7.107 The Panel will not therefore examine here the manner in which the measure is implemented in 
practice, including any elements extraneous to the measure itself that could affect its ability to 
perform its function (i.e. the court injunctions leading to imports of used tyres)1180, or consider 
situations in which the ban does not apply (i.e. the exemption of MERCOSUR imports).1181  These 
elements will, however, be relevant to later parts of the Panel's assessment, especially under the 
chapeau of Article XX, where the focus will be, by contrast, primarily on the manner in which the 
measure is applied. 

Importance of the objective pursued 

7.108 As outlined by the Appellate Body in Korea – Various Measures on Beef 1182 and recalled in 
US – Gambling 1183, in its assessment of the measure claimed to be "necessary" to protect human, 
animal or plant life or health, the Panel may take into account the importance of the common interests 
or values that the measure is intended to protect.  The Panel notes Brazil's argument that few interests 
are more "vital" and "important" than protecting human beings from health risks, and that protecting 
the environment is no less important.1184  WTO Members have the right to determine the level of 
protection of health that they consider appropriate in a given situation, as acknowledged by the 
European Communities.1185  The Panel notes that Brazil's chosen level of protection is the reduction of 
the risks of waste tyre accumulation to the maximum extent possible.1186   

                                                      
1175 Appellate Body Report on Dominican Republic – Import and Sale of Cigarettes, para. 70. 
1176 Brazil's first written submission, para. 99; Brazil's first oral statement, para. 45;  

European Communities, second oral statement, para. 7; first oral statement, para. 10. 
1177 Brazil adopts the reverse approach in its second written submission, discussing first the alternatives 

proposed by the European Communities, and then the effectiveness of its chosen measure, the import ban. 
1178 See Appellate Body Report on US – Gasoline, p. 13. 
1179 Portaria SECEX 14/2004.   
1180 See e.g. European Communities, first written submission, para. 127. 
1181 See e.g. European Communities' answer to Panel Question 118. 
1182 Appellate Body Report on Korea – Various Measures on Beef, para. 162. 
1183 Appellate Body Report on US – Gambling, para. 306. 
1184 Brazil's first written submission, para. 101. 
1185 European Communities' second written submission, para. 12.  Appellate Body Report on EC – 

Asbestos, para. 168.  The European Communities claims however that the real objective of Brazil's import ban 
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7.109 The Panel recalls its findings in the previous section that Brazil has demonstrated the 
existence of risks to human, animal and plant life and health posed by mosquito-borne diseases and 
tyre fires.  In relation to risks to human health and life, the Panel notes that the human pathologies 
which Brazil identified as being associated with the accumulation of waste tyres are of a very serious 
nature.  They relate to: (i) the transmission of dengue, yellow fever and malaria through mosquitoes 
which use tyres as breeding grounds;  and (ii) the exposure of human beings to toxic emissions caused 
by tyre fires which may cause loss of short-term memory, learning disabilities, immune system 
suppression, cardiovascular problems, but also cancer, premature mortality, reduced lung function, 
suppression of the immune system, respiratory effects, heart and chest problems.1187   

7.110 We note in this respect that the WHO has recognized dengue as "the most important emerging 
tropical viral disease" and "a major international public health concern"1188 and that malaria can cause 
not only variable clinical features such as fever, chills, headache, muscular aching and weakness, 
vomiting, cough, diarrhoea and abdominal pain, but also other symptoms related to organ failure such 
as acute renal failure, generalized convulsions, circulatory collapse, followed by coma and death.1189  
Protection against such serious diseases is clearly an important objective.   

7.111 The importance of a number of risks to human life or health has already been recognized in 
past cases.  In EC – Asbestos, the Panel identified two pathologies associated with chrysotile, namely 
lung cancer and mesothelioma, which is also a form of cancer.1190  The Appellate Body found that the 
objective pursued by the measure was the preservation of human life and health through the 
elimination, or reduction, of the health risks posed by asbestos fibres and that the value pursued was 
both vital and important in the highest degree.1191  To the extent that this same value is being protected 
here, the same reasoning would apply.  Therefore, the Panel is of the view that the objective of 
protecting human health and life against life-threatening diseases, such as dengue fever and malaria, is 
both vital and important in the highest degree. 

7.112 The objective pursued is also the protection of animal and plant life and health.  The risks at 
issue relate to:  (i) the exposure of animals and plants to toxic emissions caused by tyre fires;  and 
(ii) the transmission of a mosquito-borne disease (dengue) to animals.  The Panel acknowledges that 
the preservation of animal and plant life and health, which constitutes an essential part of the 
protection of the environment, is an important value, recognized in the WTO Agreement.  The Panel 
recalls that in US – Shrimp1192, the Appellate Body underlined that the preamble of the Marrakesh 
Agreement establishing the WTO showed that the signatories to that Agreement were, in 1994, fully 
aware of the importance and legitimacy of environmental protection as a goal of national and 
international policy.1193  Therefore, the Panel finds that the objective of protection of animal and plant 
life and health should also be considered important. 

                                                                                                                                                                     
on retreaded tyres is to protect Brazil's domestic retreading industry, not to protect human, animal or plant life 
and health (European Communities, second oral statement, paras. 10-13).  The Panel is of the view that this 
question relates to the question whether the measure is a disguised restriction on international trade under the 
chapeau of Article XX and, more specifically, to the examination of the intent of the measure. 

1186 Brazil's second written submission, para. 43;  Answer to question Nos. 36 and 73. 
1187 See paragraphs 7.53-7.83 above. 
1188 Brazil's first written submission, para. 23; Exhibits BRA-13-14.  
1189 WHO, "International Travel and Health," pp. 132-133, 150 (January 2005) (Exhibit BRA-21).   
1190 Appellate Body Report on EC – Asbestos, para. 167. 
1191 Appellate Body Report on EC – Asbestos, para. 172. 
1192 Appellate Body Report on US – Shrimp, para. 129. 
1193 The preamble of the Marrakech Agreement establishing the WTO reads in its relevant part: 

"Recognizing that their relations in the field of trade and economic endeavour should be conducted with a view 
to raising standards of living, ensuring full employment and a large and steadily growing volume of real income 
and effective demand, and expanding the production of and trade in goods and services, while allowing for the 
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Trade-restrictiveness of the measure 

7.113 Brazil recognizes that an import ban, by definition, has a restrictive effect and claims that 
such an effect is necessary for Brazil to avoid imports of shorter-lifespan tyres.1194  The 
European Communities contends that an import ban is the measure with the highest negative impact 
on international trade.1195   

7.114 The Panel recalls that Article 40 of Portaria SECEX 14/2004 is the principal current legal 
basis of the ban on the importation of retreaded tyres into Brazil.1196  This provision prohibits the 
issuance of import licences for retreaded tyres, thereby prohibiting imports of retreaded tyres, except 
for retreaded tyres originating from MERCOSUR countries. Article 40 targets different types of 
retreaded tyres:  for passenger car, bus, truck and aircraft.  The Panel notes, as outlined by the 
Appellate Body in US – Shrimp1197, that an import prohibition is, ordinarily, the heaviest "weapon" in 
a Member's armoury of trade measures.  Therefore, Brazil's measure is as trade-restrictive as can be, 
as far as retreaded tyres from non-MERCOSUR countries are concerned, since it aims to halt 
completely their entry into Brazil.   

Contribution of the measure to the objective 

7.115 In the previous section, the Panel found that Brazil's declared policy of reducing exposure to 
the risks to human, animal and plant life and health arising from the accumulation of waste tyres fell 
within the range of policies covered by paragraph (b) of Article XX.1198  For that purpose, the Panel 
also assumed that a measure relating to retreaded tyres is capable of bearing a relationship to the risks 
arising from the accumulation of waste tyres.  The Panel recalls the Appellate Body's statement that in 
the assessment of the necessity of a measure one of the factors that should be taken into account in the 
analysis is the contribution of the measure to the realization of the end pursued.1199  The question 
before the Panel now is whether the import ban on retreaded tyres contributes to the realization of the 
policy pursued, i.e. the protection of human, animal and plant life and health from the risks posed by 
the accumulation of waste tyres.   

7.116 The European Communities argues that the contribution of the measure cannot be a purely 
theoretical or potential contribution and that it must be demonstrated that the measure makes a real 
and verifiable contribution.1200  The European Communities argues that Brazil is required to quantify, 

                                                                                                                                                                     
optimal use of the world's resources in accordance with the objective of sustainable development, seeking both 
to protect and preserve the environment and to enhance the means for doing so in a manner consistent with their 
respective needs and concerns at different levels of economic development". (emphasis added)  Moreover, in the 
1994 Ministerial Decision on Trade and Environment, Ministers took note, inter alia, of the Rio Declaration on 
Environment and Development and Agenda 21.1193  Of particular relevance is paragraph 4.19 of Agenda 21, 
which states, in part:  "(...) society needs to develop effective ways of dealing with the problem of disposing of 
mounting levels of waste products and materials.  Governments, together with industry, households and the 
public, should make a concerted effort to reduce the generation of wastes and waste products (...)".  The 
European Communities referred to the Rio Declaration and Agenda 21 in its response to question 37 by the 
Panel and in paragraph 138 of its first written submission. 

1194 Brazil's second written submission, para. 107; second oral statement, para. 103. 
1195 European Communities' first written submission, para. 115;  European Communities' first oral 

statement, para. 49. 
1196 Exhibit BRA-84.  See also Exhibit EC-29. 
1197 Appellate Body Report on US – Shrimp, para. 171. 
1198 See paragraphs 7.94-7.102 above. 
1199 Appellate Body Report on Korea – Various Measures on Beef, para. 164;  Appellate Body Report 

on EC – Asbestos, para. 172;  Appellate Body Report on US – Gambling, para. 306;  Appellate Body Report on 
Dominican Republic – Import and Sale of Cigarettes, para. 70. 

1200 European Communities' answer to Panel question 118. 
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as precisely as possible, how its ban contributes to the reduction of waste tyres in Brazil.1201  
Specifically, the European Communities considers that Brazil should be able to provide information 
on "by how many tyres the import ban reduces the number of waste tyres accruing in Brazil".1202  In 
the European Communities' view, such quantification of the impact of the import ban is a 
precondition in the contribution analysis required by Article XX(b).1203  The European Communities 
argues that Brazil must prove its assertion that removing the import ban would result in "higher 
volumes of waste tyres" having to be disposed of in Brazil.1204  In the European Communities' view, 
"higher volumes" is clearly a quantitative concept, and therefore requires a quantification of the 
volumes of waste tyres at issue.1205 

7.117 Brazil replies that not every risk can be expressed in strictly numeric terms and that this is 
exactly why the Appellate Body in EC – Asbestos has noted that "a risk may be evaluated either in 
quantitative or qualitative terms".1206  Brazil contends that the Appellate Body categorically rejected 
the argument that a "quantification" of risks is necessary, and held that "there is no requirement under 
Article XX(b) ... to quantify, as such, the risk to human life or health".1207  Brazil also contends that 
the contribution analysis may involve both an evaluation of the measure's capacity, by design, to 
contribute to the desired objective and an evaluation of the actual contribution of the measure.1208 

7.118 The Panel notes that the European Communities' argument concerns the issue of 
quantification of the reduction of waste tyres in Brazil while Brazil's answer to that argument 
concentrates on the quantification of the risk to human health and life.  As noted above, the Panel 
needs to assess here whether the import ban contributes to the reduction of the number of waste tyres 
to be disposed of in Brazil.  In the Panel's view, this demonstration could be made through a 
quantification, where feasible, but it could also be made through any other means that might 
sufficiently demonstrate whether the measure can contribute to the reduction of the number of waste 
tyres.  Therefore, the Panel does not consider that Brazil is necessarily required to quantify exactly the 
impact of the import ban on the reduction of the number of waste tyres. 

7.119 In the Panel's view, a determination of a measure's contribution to a particular objective is 
primarily an analysis of the pertinence and relevance of the chosen means for the achievement of the 
aim pursued.  In other words, our assessment at this stage of the analysis relates essentially to the 
"relationship of ends and means"1209 between the objective pursued and the chosen measure.  This 
assessment relates to the capacity of the chosen measure to contribute to the realization of the 
objective.   

7.120 Brazil claims that the import ban contributes in a significant manner to the reduction of the 
health and environmental risks that flow from waste tyre accumulation, transportation, and 

                                                      
1201 European Communities' second written submission, para. 25. 
1202 European Communities' second written submission, para. 29. 
1203 European Communities' second written submission, para. 30. 
1204 European Communities' second written submission, para. 28, referring to Brazil's second 

concluding oral statement, para. 8. 
1205 European Communities' second written submission, para. 28. 
1206 Brazil's first concluding oral statement, para. 8;  Brazil's second written submission, para. 112, 

quoting the Appellate Body Report on EC – Asbestos, at para. 167 (emphasis added). 
1207 Brazil's first concluding oral statement, para. 8;  Brazil's second written submission, para. 112, 

quoting the Appellate Body Report on EC – Asbestos, at para. 167 (emphasis added). 
1208 Brazil's answer to Panel question 118. 
1209 See in the context of Article XX(g), Appellate Body Report on US – Shrimp, para. 136.  In referring 

to this notion, we are mindful of the fact that our analysis under Article XX(b) differs from that to be conducted 
under Article XX(g), as it involves, overall, an assessment of whether the measure is "necessary" and not merely 
whether it is a measure "relating to" the interest to be protected.  
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disposal.1210  Brazil argues that imports of retreaded tyres increase waste tyre volumes, and with them 
the associated risks and that without the import ban, Brazil could not effectively eliminate these 
risks.1211   

7.121 The European Communities claims that Brazil has not shown that the ban on the 
importation of retreaded tyres contributes to the protection of human, animal or plant life or health.1212  
The European Communities argues that the importation of retreaded tyres does not in any way 
increase the number of waste tyres to be disposed of in Brazil.1213   

7.122 The Panel notes that both parties have linked the question of whether the import ban 
contributes to the reduction of the risks to human health, animal and plant life and health to its impact 
on the reduction of the number of waste tyres in Brazil.  The Panel agrees that this approach 
constitutes, overall, the relevant benchmark for the assessment of the measure's contribution to the 
objective pursued.  Therefore, the Panel will assess:  (a) whether the import ban can contribute to the 
reduction of the number of waste tyres generated in Brazil;  and (b) whether the reduction of the 
number of waste tyres can in turn contribute to the reduction of the risks to human, animal and plant 
life and health arising from waste tyres.  

Contribution of the import ban to the reduction of the number of waste tyres 

7.123 Brazil argues that, by prohibiting the importation of retreaded tyres that are at the end of their 
useful life – and therefore are not suitable for further retreading, Brazil is encouraging the local 
producers to retread the used tyres that are already in its territory, and thus avoiding the unnecessary 
generation of additional waste.1214  Brazil argues that every retreaded tyre that is not imported will be 
replaced by a locally retreaded tyre that would not have been retreaded otherwise and that any 
reduction in the importation of these short lifespan products necessarily also leads to a 
corresponding reduction in the volume of waste tyres generated in the importing country.1215  Brazil 
also argues that when imported retreaded tyres displace new tyres, they increase the waste tyre 
volumes.1216  Brazil claims that it actively promotes retreading of the tyres it consumes and that the 
country has a robust and well-established retreading industry, dating back to the early 1950s.1217     

7.124 The European Communities claims that the import ban on retreaded tyres does not reduce 
the rate of the accumulation of waste tyres for the following two reasons.1218  First, imported retreaded 
tyres and domestic new tyres contribute equally to the accumulation of tyre waste, given that most 
new passenger tyres are not even suitable for retreading after a first life cycle on Brazilian roads and 
that not all retreadable passenger car tyres are in fact retreaded in Brazil.  The European Communities 
argues that the import ban would only make a contribution to the reduction of the number of waste 
tyres arising in Brazil if it could be shown that new tyres are actually being retreaded after having 
been used in Brazil.1219  Second, it can be assumed that practically every potential sale of an imported 
retreaded tyre is currently, due to the import ban, substituted for by a sale in Brazil of a new (domestic 

                                                      
1210 Brazil's, second written submission, para. 109. 
1211 Brazil's first concluding statement, para. 13. 
1212 European Communities' first oral statement, para. 48. 
1213 European Communities' first written submission, para. 109. 
1214 Brazil's first written submission, para. 106. 
1215 Brazil's answer to panel question No. 40.  
1216 Brazil's second oral statement, para. 80. 
1217 Brazil's first written submission, para. 79. 
1218 European Communities' first written submission, para. 127. 
1219 European Communities' second written submission, para. 34;  European Communities' answer to 

panel question No. 11, para. 30. 
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or imported) tyre or of a domestic retreaded tyre, most likely manufactured from an imported used 
tyre, neither of which will, in the case of a passenger car tyre, be retreaded again.1220 

7.125 The Panel notes that Brazil's explanation of the contribution of the import ban to the objective 
of reduction of waste tyres assumes that imported retreaded tyres would be replaced by domestically 
retreaded tyres made from tyres used in Brazil or new tyres capable of future retreading.   The 
European Communities, however, suggests that the import ban on retreaded tyres does not contribute 
to reducing the number of waste tyres because imported retreaded tyres are likely to be replaced either 
by new tyres not suitable for retreading or by domestic retreaded tyres most likely manufactured from 
imported used tyres.  Brazil has acknowledged that imported retreaded tyres compete on the Brazilian 
replacement tyre market not only with domestic retreaded tyres but also with new (domestic or 
imported) tyres.1221  Therefore, we must consider both of these possibilities in order to determine 
whether the import ban on retreaded tyres can contribute to the reduction of the number of waste 
tyres.  

Substitution of new tyres for imported retreaded tyres 

7.126 The question the Panel must consider here is whether the import ban on retreaded tyres will 
be able to contribute to the reduction of the number of waste tyres in Brazil, if the imported retreaded 
tyres are replaced on the market by new tyres.  

7.127 The Panel notes Brazil's argument that imported retreaded tyres become waste sooner than 
new tyres, and thereby increase the waste volumes.1222  The Panel recalls that the parties agree that 
under international standards, passenger car tyres may be retreaded only once, while commercial 
vehicle and aircraft tyres may be retreaded more than once.1223  Therefore, the Panel notes that tyres of 
passenger cars can have a maximum of two "useful lives":  (i) as new tyres; and (ii) as retreaded 
tyres.  Thereafter, all passenger car tyres necessarily become waste.  It is understood, however, that 
not all passenger car tyres have the capacity of having two useful lives;  some of them may not be 
capable of being retreaded and become waste after one life only.   

7.128 Assuming that on average a tyre, whether new or retreaded, can only be utilized on a 
passenger car for five years1224, the cumulative useful life of a new tyre that has been retreaded after 
five years is ten years, while the useful life of an already retreaded tyre is only five years.  Therefore, 
the fact that a new tyre has the potential to last twice as long as an already retreaded tyre implies that 
overall less tyres could fulfil the needs of the market, thereby reducing the overall number of tyres 
becoming waste, if imported retreaded tyres are replaced by new tyres.1225   

                                                      
1220 European Communities' first written submission, para. 127. 
1221 Brazil's answer to panel question No. 108.  The Panel notes also that new cars are not allowed to be 

fitted with retreaded tyres. 
1222 Brazil's first written submission. para. 76; Brazil's second written submission, para. 111;  Brazil's 

second oral statement, para. 81. 
1223 See UNECE Regulation No. 108 (1998), para. 6.2.  European Communities' first oral statement, 

para. 33.  Brazil's first written submission, para. 16. 
1224 See the answers of Brazil and the European Communities to panel question No. 90 on the average 

life of a passenger car tyre.  Brazil estimates that a 175/30 passenger car tyre lasts about 60,000 km or about six 
years and a 165/70 tyre lasts about 40,000 km or four years.  The European Communities indicates that, in 
Europe,  the average number of kilometres which are driven with a passenger car tyre before it is replaced  is 
between 60.000 and 75.000 kilometres and that the average lifespan of a passenger car tyre may be assumed to 
be between four and five years.  The European Communities argues that the lower mileage of Brazilian tyres 
would appear to reflect the rougher road conditions in Brazil and the accordingly higher wear of tyres. 

1225 In its Arbitral Award of 25 October 2005 in the dispute between Argentina and Uruguay concerning 
the import ban on remoulded tyres, the MERCOSUR Tribunal provided a similar analysis:  
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7.129 The Panel notes further Brazil's argument that "a retreaded tyre, no matter the type [passenger 
car, truck, or airplane retreaded tyre], will always have fewer remaining lifecycles and a shorter 
lifespan than a retreadable new tyre".1226  The European Communities also contends that passenger car 
tyres can only be retreaded once, while commercial vehicle tyres can be retreaded up to three to four 
times and aircraft tyres up to eight times.1227  Therefore, parties agree that tyres of buses, trucks and 
aircraft may be retreaded more than once.1228  Following the same reasoning as applied to passenger 
car tyres,  a new tyre for commercial vehicles and aircraft similarly has more useful lives than an 
already retreaded tyre;  this implies that overall less tyres could fulfil the needs of the market of 
commercial and aircraft tyres, thereby reducing the overall number of tyres becoming waste.  Brazil 
also argues that a commercial vehicle retreaded tyre that is imported closer to the end of its useful life 
could have less than 20 per cent of its useful life left.1229  However, by the same token, the Panel notes 
that an imported commercial vehicle retreaded tyre could have up to 80 per cent of its useful life 
remaining.   

7.130 To conclude on this point, the Panel is of the view that all types of retreaded tyres (i.e. for 
passenger car, bus, truck and aircraft) have by definition a shorter lifespan than new tyres.  Therefore, 
an import ban on retreaded tyres may lead to a reduction in the total number of waste tyres because 
imported retreaded tyres may be substituted for by new tyres which have a longer lifespan.  
Consequently, while the extent of the reduction may vary in respect of commercial tyres depending on 
the stage at which they might be imported, in all cases, overall less tyres would be necessary to fulfil 
the needs of the market.1230    

Substitution of retreaded tyres made from domestic used tyres for imported retreaded tyres 

7.131 The Panel notes Brazil's argument that the contribution of the import ban to the reduction of 
the number of waste tyres lies in its capacity to promote retreading of domestic used tyres because 
imported retreaded tyres may be substituted for by retreaded tyres made from domestic used tyres that 
would not have been retreaded otherwise.1231   

7.132 The Panel needs here to determine whether a link exists between the replacement of imported 
retreaded tyres by domestically retreaded tyres and a reduction in the number of waste tyres in Brazil.  
For Brazil, the import ban on retreaded tyres is a way of encouraging domestic producers to collect 
and retread the used tyres that are already in its territory thereby extending the life cycle of domestic 

                                                                                                                                                                     
"Using simple arithmetic and on the basis of the optimistic expectation that a remoulded tyre 
could run the same distance as a new tyre, i.e. 60,000 km, it may be concluded that, after 
120,000 km, a four-wheel vehicle that has used new tyres, subsequently remoulded, will have 
consumed four tyres;  on the other hand, an identical vehicle that has used remoulds over the 
same period will have consumed eight tyres.  Clearly, if the total service life of a remoulded 
tyre is less than that of a new tyre (since the latter can be remoulded once and the former not 
at all), the introduction into the domestic market of tyres remoulded abroad will over time 
create a greater environmental burden." (Exhibit EC-43, para. 98, translation by the 
WTO Secretariat) 
1226 Brazil's first concluding statement, para. 9. 
1227 European Communities' first written submission, para. 26. The European Communities also argues 

that the age of a casing for a passenger car tyre may not exceed 7 years when it is being retreaded, whereas no 
similar restriction exists for commercial vehicle and aircraft tyres. See European Communities' answer to panel 
question No. 4. 

1228 Brazil's first written submission, para. 16. 
1229 Brazil's answer to panel question No. 5. 
1230 In its answer to panel question No. 117, Brazil provides some data on the imports of retreaded tyres 

by type of tyres in 2002/2003.  According to these data, it seems that in practice most imports of retreaded tyres 
in the past have been passenger car retreaded tyres (i.e. 99,8 per cent). 

1231 See Brazil's answer to panel questions Nos. 6 and 26. 
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used tyres.1232  This argument therefore assumes that an augmentation in the number of domestic used 
tyres being retreaded will contribute to the reduction of waste tyre accumulation.   

7.133 The Panel is of the view that if a domestic retreaded tyre is manufactured from a tyre used in 
Brazil, the retreading of this domestic tyre contributes to the management and reduction of the 
number of waste tyres in Brazil, by ensuring that a tyre already used in Brazil gets a "second life" as a 
retreaded tyre.  Therefore, the Panel agrees that if the domestic retreading industry retreads more 
domestic used tyres, the overall number of waste tyres will be reduced by giving a second life to some 
used tyres, which otherwise would have become waste immediately after their first and only life. 

7.134 The Panel will consider next whether an import ban on retreaded tyres is capable of 
promoting the retreading of domestic used tyres.  The direct effect of an import ban on retreaded tyres 
is to compel consumers of imported retreaded tyres to switch either to retreaded tyres produced 
domestically or to new tyres.  Assuming that domestic used tyres are the only raw material available 
to retreaders in Brazil and that at least part of the domestic demand is satisfied by domestic retreaded 
tyres (as opposed to new tyres), an increase in the demand for domestic retreaded tyres can be 
expected to lead to a corresponding supply response, and hence to an increase in the retreading of 
domestic used tyres.1233  Therefore, the Panel finds merit in the argument that an import ban on 
retreaded tyres can encourage domestic retreaders to retread more domestic used tyres than they might 
have done otherwise.1234 This will be possible if domestic used tyres can be retreaded in Brazil.1235  
The Panel will now assess whether this assumption can be verified.   

7.135 The parties provided and discussed a number of documents and data to illustrate their views 
on whether domestic used tyres were retreadable and being retreaded such as:  Retreadability figures 
prepared by a Brazilian company, Mazola1236;  the LAFIS report and the IPT study1237;  a report 

                                                      
1232 Brazil's first written submission, paras. 106-107. 
1233 We note Brazil's argument that the fact that "local retreaders are desperately seeking to circumvent 

the import ban through court injunctions demonstrates ... that the ban is necessary to induce local retreaders to 
collect waste tyres accumulated in Brazil for retreading, rather than importing used tyres" (Brazil's answer to 
panel question 19).   

1234 Brazil's first written submission, para. 106. 
1235 Brazil's first written submission, para. 108. 
1236 Brazil's first written submission, para. 79 and Exhibit BRA-93.  European Communities' second 

written submission, para. 36.  Brazil claims that according to Mazola, a company that selects retreadable casings 
for leading tyre retailer, about 30 per cent of passenger car tyres found in Brazil are suitable for retreading.  On 
the other hand, the European Communities argues that the Mazola figures contain a number of uncertainties, e.g. 
whether the table excludes only tyres which are "retreadable", or whether it also excludes tyres which can be 
used for other purpose, including mid-life tyres, or tyres than can be used for material recycling.  According to a 
letter from the director of Mazola (Exhibit BRA-160), the activity of this company is to commercialize "usable 
(retreaded) tyres" in contrast to "unusable tyres" that are "forwarded to their final destination".  It is not entirely 
clear whether this table excludes only retreadable tyres.     

1237 European Communities' second written submission, para. 45 and Exhibit EC-92, p. 11.  Brazil's 
second oral statement, para. 72.  The European Communities argues that a recent overview of the Brazilian Tyre 
market – the LAFIS Report – indicates that the rate of retreading of tyres in Brazil in 2005 is 9.9 per cent.  
Brazil replies that this figure comes from a study, entitled "Identifying Final Destinations of Unusable Tires" 
(the IPT study, Exhibit BRA-159).  Brazil contends that the IPT study is "controversial" as it only surveyed 
"retailers and tyre repair shops" and did not account for retreadable tyres that were retained by owners neither 
did it account for a large part of commercial tyres because, according to Brazil, these tyres do not typically pass 
through the retailers or tyre repair shops.  On the other hand, the European Communities argues that the 
retreading rate is an aggregate figure for all types of tyres, including truck tyres:  this means that the percentage 
of passenger car tyres which are being retreaded must be considerably lower than 9.9 per cent and most likely de 
minimis.    
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prepared by the Association of Brazilian Retreaders (ABR)1238;  a video produced by BS Colway1239;  a 
Technical Note by INMETRO1240;  a table on the retreadability and the retreading rate of Brazilian 
used tyres1241;  and retreadability figures in other countries.1242  There are differences of view among 
the parties as to the relevance and accuracy of the evidence submitted, with respect to the level of 
retreadability of tyres in Brazil, as well as on the extent to which tyres used in Brazil are actually 

                                                      
1238 Brazil's second written submission, para. 116, Exhibit BRA-95 and 157.  European Communities' 

second oral statement, para. 29.  Brazil argues that, according to the information provided by ABR, more than 
84 million tyres were retreaded in Brazil between 2001 and 2005.  In the same period, Brazil argues that just 
27 million used tyres were imported.  For Brazil, many imported casings are not suitable for retreading, but even 
if all imported casings had been retreaded between 2001 and 2005, 57 million retreads would have still been 
manufactured from domestic casings.   The European Communities notes that the ABR’s report indicates that 
the large majority of passengers car casings retreaded in Brazil are imported.  The Panel notes that the report 
prepared by ABR also states that:  "the large majority, but not the totality, of passenger car casings reformed in 
Brazil are imported" and that it "is unable to precise the percentage of casings that is effectively obtained in the 
local market".  This means, therefore, that, according to this report, Brazilian retreaders, even if to a small 
extent, use domestic casings. 

1239 European Communities' answer to panel question No. 21 and Exhibit EC-72.  Brazil's answer to 
panel question No. 96 of the Panel.  The European Communities contends that in the video produced by the 
Brazilian retreaders association ABIP and ABR, which documents the ongoing debate on the prohibition of the 
importation of used tyres, several Brazilian retreaders testify that they require the importation of used tyres in 
order to be able to carry out their retreading business in Brazil.  On the other hand, Brazil submits that the video 
states: "Nowadays, 60 per cent of the raw material used by the Brazilian retreaders are domestic casings".  The 
European Communities replies that the video contains no such statement and that it states:  "National casings are 
already being used. Due to the bad conditions of the country's roads and highways, we have only been able to 
use enough to meet 60 per cent of our need, that is, our segment operates with 40 per cent idleness".  The Panel 
notes that there is a disagreement between parties as to the coverage of the figure "60 per cent".  The video 
nevertheless contains a statement indicating that domestically used tyres are being retreaded.  

1240 European Communities' first written submission, para. 81 and Exhibit EC-45.  Brazil's second 
written submission, para. 115.  The European Communities submits that the 2000 INMETRO Technical Note 
states that "The national tyre reconditioning industry, mainly the remoulded tyre industry, needs to import used 
tyres in order to use the carcasses as raw material.  It is widely confirmed that using domestic used tyres to 
obtain the carcasses is economically unviable given our conditions of use".  On the other hand, Brazil argues 
that the note spoke of economic viability, not of the actual suitability.  Moreover, Brazil argues that the final 
rule issued by INMETRO as Technical Note No. 001/2006 (Exhibit No. 163) on the injunction for retreaded 
tyres does not contain a reference to economic viability.  However, it recommends that used tyres not be 
imported for retreading, since the number of used tyres that need to be discharged from the domestic market 
already meets the demand of retreaders. 

1241 Brazil's second oral statement, paras. 57-61, Brazil's answer to panel questions Nos. 107 and 117 
and Exhibit BRA-162.  European Communities'  answer to panel question No. 107.  Brazil submits several 
tables that show the number of tyres retreaded in Brazil made from domestic casings during the years 2001 to 
2005 and the rate of retreading from domestic casings.  Brazil explains that the tables set forth two scenarios:  (i) 
the conservative scenario assumes that all imported casings were retreadable and were, in fact, retreaded;  (ii) 
the realistic scenario is based on the estimates by the Brazilian retreaders that approximately two-thirds of the 
imported casings are retreaded.  Brazil argues that both scenarios show that tyres used in Brazil are retreaded in 
very high numbers.  Brazil submits that the overall retreading rate from domestic casings (including truck, bus 
and passenger car tyres) peaked in 2003 at some 44 per cent under the realistic scenario, or 35 per cent under the 
conservative scenario.  According to Brazil, this means that of all potentially retreadable used tyres in Brazil, as 
much as 44 per cent were not only suitable for retreading, but were, in fact, retreaded.  The European 
Communities contends that with the exception of the number of imported used tyres, the calculations contained 
in Exhibit BRA-162 are full of inaccuracies and unproven assumptions.  For the European Communities, 
Exhibit BRA-162 is inadequate for the purpose of establishing the rate of retreading of passenger car and truck 
tyres as well as the share of domestic casings in retreads manufactured in Brazil. 

1242 Brazil provided some example of retreadability figures for other countries:  in the United Kingdom, 
10-30 per cent of used tyres are suitable for retreading; in the United States, less than 12 per cent;  in Australia, 
15-20 per cent; in France, 33 per cent.  Brazil's first written submission, para. 79.  Brazil also argued that no 
country, including Brazil, can provide a precise suitability figure.  Brazil's answer to panel question No. 17. 
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retreaded.  Brazil claims that about 30 per cent of Brazilian casings are retreadable and that the overall 
rate of retreading (i.e. including passenger car, truck and bus tyres) in Brazil is as high as 
44 per cent.1243  The European Communities claims that Brazilian used tyres are generally not suitable 
for retreading and that the rate of retreading of domestic casings in Brazil is no higher than 
9.9 per cent.  The European Communities notes however that this figure includes truck tyres and that 
the retreading rate of domestic passenger car tyres is even lower.1244   

7.136 The reports and studies mentioned in the previous paragraph indicate that at least some 
domestic used tyres are being retreaded in Brazil.  For instance, the ABR report states that "the large 
majority, but not the totality, of passenger car casings reformed in Brazil are imported"1245;  or the 
INMETRO Technical Note 001/2006 recommends that used tyres are not imported in order to be used 
for retreading, since "the number of used tires that need to be discharged from the domestic market 
already meets the demand of retreaders".1246 

7.137 The Panel notes further that Brazil argued that it had taken a number of measures to facilitate 
the access of domestic retreaders to good quality used tyres.1247  The Panel is of the view that such 
measures could indeed positively contribute to Brazil's capacity to retread its own tyres.  First, 
according to Brazil, Resolution CONAMA 258/1999, as amended in 2002, provides for a collection 
and disposal scheme in Brazil1248 and forces manufacturers and importers of new tyres to collect and 
dispose of waste tyres to a proportion of five waste tyres for every four new tyres.1249  Brazil also 
indicates that Resolution CONAMA  258/1999 exempts domestic retreaders from disposal 
obligations, as long as they process tyres consumed within the country's territory.1250  Moreover, Brazil 
claims that it has adopted demanding technical regulations for manufacturing of new tyres, which help 
produce better-quality tyres and, subsequently, better casings.1251  The Panel notes the 
European Communities' claim concerning the existence in Brazil of cheap low-quality new tyres.1252  
Brazil replies that new tyres sold in Brazil (whether manufactured domestically or imported) are 
high-quality tyres that comply with strict technical and performance standards that are based on 
international standards and that tyres manufactured in accordance with these standards have the 

                                                      
1243 Brazil's second oral statement, para. 61. 
1244 European Communities' first written submission, para. 82; European Communities' answer to panel 

question No. 20;  European Communities' second written submission, paras. 44-46;   European Communities' 
second oral statement, para. 30.   

1245 Exhibit BRA-95, para. 6. 
1246 Exhibit BRA-163, p. 10. 
1247 Brazil's first written submission, para. 81. 
1248 Brazil's first written submission, paras. 71-72; Brazil's second oral statement, para. 86.  

Exhibit BRA-4. Article 1 of this regulation states: "Tire manufacturers and importers are obliged to collect and 
definitively dispose of scrap tires in Brazil, in a proper manner, in the proportion stated herein with regard to 
quantities of manufactured and/or imported tires".  Article 3.IV states: "a) manufacturers and importers should 
definitively dispose of five scrap tyres for every four new tyres manufactured in Brazil or new imported tires, 
including those fitted to imported vehicles; b) importers should definitively dispose of four scrap tyres for every 
three imported recycled [i.e. retreaded] tyres of any kind." [emphasis added]  A scrap tyre is defined in 
Article 2 as a tyre "which can no longer be restored to permit further travel use".  See also Resolution 
CONAMA 301/2002 (Exhibit Bra-68). 

1249 The Panel also notes that Brazil contends that it has enforced these obligations and imposed 
substantial fines in this regard;  it has helped private companies set up collection centres ("ecopontos");  and it 
has intensified its own collection efforts.   

1250 Brazil's first written submission, para. 81. 
1251 Brazil's first written submission, para. 81. 
1252 European Communities' first oral statement, para. 28; European Communities' answer to panel 

question No. 11. 
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potential to be retreaded.1253  Therefore, the Panel has no reason to believe that new tyres sold in Brazil 
are low-quality tyres. 

7.138 Brazil has also indicated that automotive inspections are an important instrument to increase 
the number of retreadable casings in the country1254 and that it continues to promote better tyre care to 
increase the collected tyres' suitability for retreading.1255  However, the European Communities claims 
that currently there are no rules at the federal level, which would establish a mandatory vehicle 
inspection system.1256  Brazil argues that the National Code of Traffic (Law 9503), enacted in 19971257, 
mandates annual safety inspections of all vehicles1258 and Bill 5979/2001, currently before the 
National Congress, establishes general rules to be applied by the states in these safety inspections.1259  
Brazil contends further that because the general rules to be applied by the Brazilian states are still 
under consideration of the National Congress, the states are applying their own technical guidelines in 
mandatory inspections, which occur when a vehicle is first licensed or when the ownership of a 
vehicle changes.1260  Therefore, it appears that mandatory inspections are taking place in Brazil and 
that more frequent inspections are to be expected once Bill 5979/2001 is approved.  

7.139 Furthermore, the Panel notes that both parties agreed that if imports of both used and 
retreaded tyres were banned, waste volumes would be at their lowest.1261  For the ban on retreaded 
tyres to contribute to the objective of a reduction of waste tyres, it should not lead to a substitution of 
imported used tyres for imported retreaded tyres.  The Panel notes that Article 40 of Portaria 
SECEX 14/2004 bans the importation of both used and retreaded tyres to Brazil.  Therefore, the Panel 
observes that the import ban on used tyres supports the effectiveness of the import ban on retreaded 
tyres regarding the reduction of waste tyres.   

7.140 The Panel notes further the European Communities' argument that in fact it can be assumed 
that practically every potential sale of an imported retreaded tyre is currently, due to the import ban, 
substituted by a sale in Brazil of a new tyre or of a domestic retreaded tyre most likely manufactured 
from an imported used tyre.1262  The Panel notes that a number of preliminary injunctions have 
temporarily allowed local retreaders to import casings, thereby making it possible for domestically 
retreaded tyres to be made from such imported casings despite the prohibition of such imports in 
Article 40 of Portaria SECEX 14/2004.1263  The Panel notes Brazil's explanation that the used tyre 
imports through injunctions are not part of the design of the measure and are rather an attempt to 
undermine the measure's design and application.1264  As noted earlier, our analysis at this stage focuses 
on the measure itself, rather than on elements relating to the manner in which it is being applied, 

                                                      
1253 Brazil's answer to panel questions No. 12 and 91. 
1254 Brazil's answer to European Communities question No. 8. 
1255 Brazil's first written submission, para. 82. 
1256 European Communities' answer to panel question No. 87. 
1257 Exhibit BRA-102. 
1258 Brazil's first written submission, para. 82. 
1259 Brazil's answer to European Communities question No. 8. 
1260 Brazil's answer to European Communities question No. 9. 
1261 Brazil's second written submission, para. 120. Second oral statement, para. 79.  See expert Report 

of Plinio M. Nastari, M.Sc., Ph.D., July 2006, at para. 39 ("Nastari Report") (Exhibit BRA-146).  
European Communities, second oral statement, para. 36. 

1262 European Communities' first written submission, para. 127. 
1263 Brazil also argues that the fact that "local retreaders are desperately seeking to circumvent the 

import ban through court injunctions demonstrates ... that the ban is necessary to induce local retreaders to 
collect waste tyres accumulated in Brazil for retreading, rather than importing used tyres".  Brazil's answer to 
panel question 19. 

1264 Brazil's answer to Panel question 118. 
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which will be relevant in the context of our analysis under the chapeau of Article XX.1265  We will 
therefore reserve our examination of this element for that later stage. 

7.141 Finally, it appears to the Panel that the Brazilian retreading industry has the production 
capacity to retread domestic used tyres at the end of their life.  This conclusion can be drawn from the 
ABR report which shows that the production of the domestic retreading industry in 2005 was 
10.8 million retreaded passenger car tyres and 7.8 million truck and bus tyres.1266  This means that in 
total 18.6 million retreaded tyres were produced domestically in 2005.  Brazil indicates also that, in 
2005, 33.4 million new tyres (all types included) were sold in Brazil (either domestically produced or 
imported).1267   

7.142 In light of the above, the Panel is of the view that Brazil has established that it has the 
production capacity to retread domestic used tyres, that domestic used tyres are suitable for retreading 
and are being retreaded.  Therefore, the Panel concludes that the import ban is capable of contributing 
to the reduction of the overall amount of waste tyres generated in Brazil.  Having determined this first 
aspect of the contribution, the Panel now turns to a consideration of whether such a reduction will, in 
turn, lead to a reduction of the risks to human life or health that Brazil seeks to address.  

Contribution of the import ban to the reduction of the risks to human, animal and 
plant life and health 

7.143 Brazil argues that it has demonstrated that the import ban contributes in a significant way to 
the reduction of the health and environmental risks that flow from waste tyre accumulation, 
transportation, and disposal.1268  For Brazil, by reducing the volumes of waste tyres, and consequently 
the amount of tyres that will be stockpiled or illegally dumped, the ban also reduces mosquito 
breeding grounds1269 and the health risks caused by tyre fires and toxic leaching.1270  For Brazil, the 
more waste tyres there are, the higher these risks.1271  Brazil points out that in addition to collecting 
tyres, Brazil's campaign against dengue targets other key containers, educates the public about dengue 
prevention, carries out mosquito surveillance, monitors mosquito resistance to insecticides, and offers 
guidance on treatment of dengue patients.1272  Brazil also argues that the level of risk from commercial 
vehicle retreaded tyres is higher than that from passenger car retreaded tyres because commercial 
vehicle retreads are substantially heavier and, thus, produce more waste.1273   

7.144 The European Communities argues that, even if Brazil had established that its ban makes a 
contribution to the reduction of waste tyres, it has failed to demonstrate that this leads to a reduction 
of the risks to human life or health.1274  In the European Communities' view, the problems arising from 
waste tyres are not attributable to imports of retreaded tyres but to the 100 million waste tyres 
scattered around the country, and the health problems continue since the ban was enacted.1275   

                                                      
1265 See para. 7.107 above. 
1266 Exhibit BRA-157, para. 2.  The ABR report also indicates that "[t]here are 1257 tyre reforming 

companies operating with truck/bus tyres;  120 in the field of passenger car tyres;  100 in the field of 
agriculture/earthmoving tyres;  100 in the field of motorcycle tyres.  That totals 1577 tyre reforming 
companies". Exhibit BRA-157, para. 1. 

1267 Brazil's answer to panel question No. 99 by the Panel. 
1268 Brazil's second written submission, para. 109. 
1269 Brazil's second written submission, para. 123. 
1270 Brazil's second written submission, para. 132. 
1271 Brazil's second oral statement, para. 78. 
1272 Brazil's answer to panel question No. 89. 
1273 Brazil's answer to panel questions Nos. 5, 100-102. 
1274 European Communities, first oral statement, para. 42. 
1275 European Communities,' second written submission, para. 55. 



 WT/DS332/R 
 Page 181 
 
 

  

7.145 In the Panel's view, it cannot be reasonably expected that the specific measure under 
consideration would entirely eliminate the risk to human health or life arising from the accumulation 
of waste tyres in Brazil, or even that its impact on the actual reduction of the incidence of the diseases 
at issue would manifest itself very rapidly after the enactment of the measure, especially when a 
number of factors beyond the specific product targeted by the measure (retreaded tyres) also 
contribute to the realization of the hazard.   

7.146 The question here is whether a measure that contributes to the reduction of the amount of 
waste tyres in Brazil will contribute to the reduction of the risks arising from such accumulation.  In 
this respect, the Panel considers it significant that the very essence of the problem is the actual 
accumulation of waste in and of itself.  To the extent that this accumulation has been demonstrated to 
be associated with the occurrence of the risks at issue, including the providing of fertile breeding 
grounds for the vectors of these diseases, a reduction in this accumulation, even if it does not 
eliminate it, can reasonably be expected to constitute a step towards the reduction of the occurrence of 
the diseases and the tyre fires.  The Panel also notes that the measure at issue is intended to operate in 
conjunction with a number of other measures taken by Brazil domestically to reduce the risks arising 
from the accumulation of waste tyres (such as tyre collection) as well as measures targeting mosquito-
borne diseases, including measures intended to address key containers other than waste tyres that may 
act as breeding grounds for mosquito-borne diseases.1276   

7.147 In this context, the Panel finds it reasonable to consider that a measure that contributes to the 
reduction of the amount of waste tyres in Brazil also will contribute to the reduction of the risks to 
human, animal and plant life and health arising from the accumulation of waste tyres in Brazil. 

Conclusion 

7.148 In light of the above, the Panel concludes that the prohibition on the importation of retreaded 
tyres is capable of making a contribution to the objective pursued by Brazil, in that it can lead to a 
reduction in the overall number of waste tyres generated in Brazil, which in turn can reduce the 
potential for exposure to the specific risks to human, animal, plant life and health that Brazil seeks to 
address.  

Availability of alternative measures 

Approach by the Panel 

7.149 Having reviewed the relevant factors identified by the Appellate Body, the Panel will now 
undertake a comparison between the challenged measure and possible alternatives.  In this connection, 
the Panel recalls the Appellate Body's finding that a measure cannot be considered "necessary" within 
the meaning of Article XX if a WTO-consistent alternative measure, or less WTO-inconsistent 
measure, is "reasonably available" that would achieve the same end.1277  

                                                      
1276 See Brazil's response to Question No. 89 of the Panel; Brazil's second written submission, 

para. 126. 
1277 Appellate Body Report on Korea – Various Measures on Beef, paras. 165-166 and Appellate Body 

Report on EC – Asbestos, paras. 170-172.  The Appellate Body, in addressing the "necessity" of the measures 
respectively under Articles XX(b) and XX(d) concerned in both cases, found that the standard set forth by the 
GATT panel in US – Section 337 of the Tariff Act of 1930 was correct.  The panel in US – Section 337 of the 
Tariff Act of 1930 stated: 

"In was clear to the Panel that a contracting party cannot justify a measure inconsistent with 
another GATT provision as "necessary" in terms of Article XX(d) if an alternative measure 
which it could reasonably be expected to employ and which is not inconsistent with other 
GATT provisions is available to it.  By the same token, in cases where a measure consistent 
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7.150 As stated by the Appellate Body in Dominican Republic – Import and Sale of Cigarettes, the 
weighing and balancing process of the factors that we have considered above should inform the 
determination of whether a WTO-consistent alternative measure, or a less WTO-inconsistent measure, 
which the Member concerned could reasonably be expected to employ, is available.1278 

7.151 In this instance, we have determined above that the objective of protecting human health and 
life is both vital and important in the highest degree and the objective of protection of animal and 
plant life and health can also be considered important.  We have also observed that the challenged 
measure, a complete import ban, is particularly restrictive of trade, but also that it is capable of 
contributing to the objective pursued,  in that it can lead to a reduction in the overall number of waste 
tyres generated in Brazil, which in turn can reduce the potential for exposure to the specific risks to 
human, animal, plant life and health that Brazil seeks to address. 

7.152 We must therefore now consider whether any alternative measure, less inconsistent with 
GATT 1994, that is, less trade-restrictive than a complete import ban, would have been reasonably 
available to Brazil to achieve the same objective, taking into account Brazil's chosen level of 
protection.1279  The challenged measure could not be considered to be necessary if such an alternative 
measure was available.   

7.153 The European Communities submits that the onus is upon Brazil to prove that there are no 
reasonably available alternatives to the import ban on retreaded tyres.1280  According to the 
European Communities, once the complaining party identifies the universe of alternative measures, it 
is the responding party that has the burden of proof to show that the alternative measures identified by 
the complaining party are not reasonably available.1281 

7.154 Brazil argues that the complaining party, not the respondent, bears the burden of 
demonstrating that a less trade-restrictive measure is reasonably available and that only if the 
complaining party raises a WTO-consistent alternative measure that is reasonably available, the 
burden of proof would shift to the responding party.1282 

7.155 The Panel recalls that the Appellate Body in US – Gambling found that the respondent only 
needs to make a prima facie case of the necessity of a measure and does not need to identify less 
WTO-inconsistent measures.  The Appellate Body stated that: 

"[i]t is for a responding party to make a  prima facie  case that its measure is 
'necessary' by putting forward evidence and arguments that enable a panel to assess 
the challenged measure in the light of the relevant factors to be 'weighed and 

                                                                                                                                                                     
with other GATT provisions is not reasonably available, a contracting party is bound to use, 
among the measures reasonably available to it, that which entails the least degree of 
inconsistency with other GATT provisions." (Panel report on US – Section 337 of the Tariff 
Act of 1930, BISD 36S/345, para. 5.10.) 
1278 Appellate Body Report on Dominican Republic – Import and Sale of Cigarettes, para. 70.  Brazil 

also agrees to this approach.  See Brazil's first written submission, paras. 112-113. 
1279 In this respect, we recall the Appellate Body's statement in EC – Asbestos that, given the value 

pursued in that case – the preservation of human life and health through elimination, or reduction, of the health 
risks posed by asbestos fibres – was both vital and important in the highest degree, the remaining question was 
whether there was an alternative measure that would achieve the same end and that is less restrictive of trade 
than a prohibition (the measure in that case) (Appellate Body Report on EC – Asbestos, para. 172). 

1280 European Communities' first written submission, para. 110.   
1281 European Communities' second written submission, paras. 69-71, citing Appellate Body Report on 

US – Gambling, paras. 309-311. 
1282 Brazil's first written submission, paras. 116-117, citing Appellate Body Report on US – Gambling, 

at paras. 311, 320; Brazil's second written submission, para. 39. 
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balanced' in a given case.  The responding party may, in so doing, point out why 
alternative measures would not achieve the same objectives as the challenged 
measure, but it is under no obligation to do so in order to establish, in the first 
instance, that its measure is 'necessary'"1283 

7.156 The Appellate Body then found that once the complaining party comes forward with a WTO-
consistent alternative measure, the respondent has to demonstrate why the measure at issue is 
necessary in light of the alternative measure raised by the complainant or why the proposed 
alternative is not "reasonably available": 

"If, however, the complaining party raises a WTO-consistent alternative measure that, 
in its view, the responding party should have taken, the responding party will be 
required to demonstrate why its challenged measure nevertheless remains 'necessary' 
in the light of that alternative or, in other words, why the proposed alternative is not, 
in fact, 'reasonably available'.  If a responding party demonstrates that the alternative 
is not 'reasonably available', in the light of the interests or values being pursued and 
the party's desired level of protection, it follows that the challenged measure must be 
'necessary' ..."1284 

7.157 Following the same approach, we will first examine whether the European Communities has 
identified a measure, other than the import ban, that is compatible, or less incompatible, with the 
WTO Agreement and at the same time, in its view, was reasonably available to Brazil to achieve its 
policy objective.  If the Panel finds that the European Communities has done so, we will then examine 
whether, in light of the alternative measures identified by the European Communities, Brazil has 
demonstrated why the import ban nevertheless remains necessary (i.e. why these alternative measures 
are not, in fact, reasonably available).  We understand this assessment to involve in particular a 
consideration of the relative trade-restrictiveness of the proposed alternatives compared to that of the 
measure at issue, taking into account also the importance of the objective pursued and the ability of 
the proposed alternative measure to achieve this objective.  

7.158 As to the elements that may guide our assessment as to whether such alternative measure is 
reasonably available, we find useful the following statement of the Appellate Body in US – Gambling: 

"An alternative measure may be found not to be 'reasonably available', however, 
where it is merely theoretical in nature, for instance, where the responding Member is 
not capable of taking it, or where the measure imposes an undue burden on that 
Member, such as prohibitive costs or substantial technical difficulties.  Moreover, a 
'reasonably available' alternative measure must be a measure that would preserve for 
the responding Member its right to achieve its desired level of protection with respect 
to the objective pursued...".1285   

                                                      
1283 Appellate Body Report on US – Gambling, para. 310. 
1284 Appellate Body Report on US – Gambling, para. 311. 

 1285 Appellate Body Report on US – Gambling, para. 308.  We also note that in Korea – Various 
Measures on Beef, the Appellate Body endorsed the approach taken by the panel in that case: 

"Having found that possible alternative enforcement measures, consistent with the WTO 
Agreement, existed in other related product areas, the Panel went on to state that: 
'... it is for Korea to demonstrate that such an alternative measure is not reasonably available 
or is unreasonably burdensome, financially or technically, taking into account a variety of 
factors including the domestic costs of such alternative measure, to ensure that consumers are 
not misled as to the origin of beef'" (original footnote omitted) 
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Alternative measures identified by the European Communities 

7.159 The European Communities has identified various measures as alternatives to Brazil's import 
prohibition.  More specifically, the European Communities has presented these measures in two 
categories – alternative measures to reduce the number of waste tyres accumulating in Brazil and 
those to improve the management of waste tyres in Brazil. 

7.160 First, the European Communities suggests that Brazil has not done "all it could" to reduce the 
accumulation of waste tyres in Brazil because there exist various other measures that Brazil could 
reasonably have been expected to employ to achieve the same objective.  The European Communities 
argues that Brazil should have taken the following domestic measures:  measures to encourage or 
ensure the retreading of domestic passenger cars, including, for example, measures such as education 
campaigns or the use of government procurement to require the installation of retreaded tyres on 
government vehicles; measures to improve the low suitability of Brazilian passenger car tyres for 
retreading1286; measures that would reduce the use of cars in Brazil, for example through the 
promotion of public transport in urban areas1287; as for tyres that have already been retreaded, any 
policy aiming at a longer safe use of retreaded tyres, such as better vehicles maintenance, including 
technical inspection, and educational campaigns on better driving habits1288; and measures to prevent 
the constant and growing flow of used tyres into Brazil.1289   

7.161 Second, as alternative measures to improve the management of waste tyres, the 
European Communities first argues that Brazil already has a measure in its legislation that can achieve 
its policy objective, namely the collecting and disposal system such as that which has already been set 
up by CONAMA Resolution 258/1999, as amended in 2002.  Similarly, the European Communities 
argues that Brazil should have adopted at the federal level voluntary programmes such as "Paraná 
Rodando Limpo" and other equivalent programmes implemented in some other States in Brazil.  
Finally, according to the European Communities, main disposal methods such as controlled 
landfilling, stockpiling, energy recovery and material recycling constitute alternative measures to the 
import ban. 

Reasonable availability of alternative measures to Brazil 

7.162 As noted above, the European Communities has identified the alternative measures consistent 
with the WTO Agreement that in its view would achieve Brazil's policy objective.  We will now 
proceed to examine whether Brazil has demonstrated that these measures are not reasonably available 
to it.  

7.163 Thus, bearing in mind the guidance provided by the Appellate Body, we will consider in turn 
the two different sets of measures suggested by the European Communities as alternatives to the 
import ban – first, measures to reduce the number of waste tyres and secondly, measures to improve 
the management of waste tyres. 

Measures to reduce the number of waste tyres 

7.164 The European Communities argues that Brazil does not seem to have taken measures to 
encourage domestic retreading or improve the retreadability of tyres, such as those listed in 
paragraph 7.160 above. 

                                                      
1286 European Communities' first oral statement, paras. 58-61. 
1287 European Communities' answer to Panel question No. 38. 
1288 European Communities' answer to Panel question No. 38. 
1289 European Communities' first oral statement, paras. 62-68. 
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7.165 Regarding the alternative measures suggested by the European Communities to prevent the 
generation of waste, Brazil first responds that it actively promotes retreading of the tyres and has 
already implemented a number of measures that encourage non-generation and is in the process of 
implementing others.1290  Brazil further submits that government procurement is not necessary in 
Brazil since Brazil already has a high demand for retreaded tyres.1291  Furthermore, according to 
Brazil, in developing countries such as Brazil, the promotion of public transport is hardly necessary 
since most of the population do not own cars and already use public transportation. 

7.166 In any event, Brazil submits that none of these measures can replace the import ban because 
they do not allow Brazil to achieve its goal of preventing tyre waste to the maximum extent possible.  
Brazil asserts that the non-generation solutions proposed by the European Communities could be 
alternatives only if Brazil sought to reduce waste tyre volumes by a particular amount and that these 
suggested measures are not alternatives within the meaning of Article XX(b), but rather additional 
measures, because without the import ban, some tyre waste that could have been prevented would not, 
in fact, be prevented.1292 

7.167 The Panel first notes that the measures suggested by the European Communities to encourage 
domestic retreading or to improve the retreadability of domestic used tyres are less trade-restrictive 
than the import ban, in that they operate on the domestic market for imported and domestic tyres alike 
and do not involve any a priori import restrictions.  Furthermore, they could contribute to the 
reduction in the number of waste tyres generated by domestic used tyres in Brazil by maximizing their 
overall lifespan. 

7.168 However, as pointed out by Brazil, the promotion of domestic retreading and enhanced 
retreadability of locally used tyres in Brazil would not lead to the reduction in the number of waste 
tyres additionally generated by "imported short-lifespan retreaded tyres". 

7.169 We also observe that Brazil has already implemented or is in the process of implementing 
such domestic measures.1293  Indeed, the positive impact of both measures – i.e. the ban on imported 
short-lifespan retreaded tyres and domestic measures on domestic used tyres – could be cumulative 
rather than substitutable.  We thus do not agree with the European Communities that the institution of 
domestic measures to encourage timely domestic retreading and to improve the retreadiblity of 
domestic used tyres would achieve the same outcome as the import ban on retreaded tyres.  

7.170 Finally, the European Communities also argues that Brazil has not taken measures to prevent 
the constant and growing flow of used tyres into Brazil due to the imports through court 
injunctions.1294 

7.171 In this respect, we note that by law, imports of used tyres are already prohibited, so that if the 
"alternative measure" proposed by the European Communities is the prohibition of used tyres, it could 
be said that Brazil actually already imposes that measure.  Indeed, as noted above, this prohibition 
actually supports the effectiveness of the measure at issue.1295  Further, this will be an issue relevant in 
our consideration of "whether the import ban is being applied in a manner consistent with its objective 
under the chapeau". 

                                                      
1290 Brazil's second written submission, para. 104. 
1291 Brazil's second written submission, para. 104. 
1292 Brazil's answer to Panel question No. 122. 
1293 See paragraphs 7.137-7.138 above for such examples.  
1294 European Communities' first oral statement, paras. 62-68. 
1295 See paragraph 7.139. 
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7.172 Therefore, in the Panel's view, Brazil has successfully demonstrated that the alternative 
measures identified by the European Communities to avoid the generation of waste do not constitute 
alternatives that could apply as a substitute for the import ban on retreaded tyres to achieve its goal of 
preventing the generation of waste tyres to the maximum extent possible.  Rather, they would appear 
to be complementary measures that Brazil in fact already applies, at least in part. 

Measures to improve the management of waste tyres 

7.173 We will now examine the waste tyre management measures identified by the 
European Communities to determine whether Brazil has demonstrated that these measures do not 
constitute reasonably available alternative measures to the import ban. 

Resolution CONAMA 258/1999 and "Paraná Rodando Limpo" 

7.174 First, the European Communities submits that the Brazilian legislation itself contains one 
alternative to the import ban:  the system for the final disposal of tyres adopted by Resolution 
CONAMA 258/1999 which makes it mandatory for domestic producers of new tyres and tyre 
importers to provide for the safe disposal of waste tyres ("unusable tyres" in the terminology of the 
Resolution) in specified proportions.  The European Communities also suggests that a second 
alternative measure could exist in a programme put in place in the State of Paraná1296;  it is a voluntary 
multi-sector programme called "Paraná Rodando Limpo" ("Paraná Rolling Clean"), in which more 
than 10 million old tyres have so far been disposed of, thus eliminating the waste tyre problem in that 
State.1297  The European Communities also indicates that equivalent programmes are now being 
implemented in Pernambuco and Paraíba and suggests that Brazil could apply such a programme to 
the whole Union.1298  The European Communities claims that such a disposal scheme is an alternative 
measure to the import ban and that the scheme, if enforced correctly, would eliminate the eventual 
health hazards created by waste tyres.1299  According to the European Communities, schemes like 
these are even more effective than an import ban, since they cover all waste tyres; this would also 
correspond to the modern waste management policies adopted around the world. 

7.175 Brazil argues, however, that collection schemes such as Resolution CONAMA 258/1999 and 
"Paraná Rodando Limpo" are only one component of Brazil's comprehensive waste management 
programme, which complements – but cannot substitute for – the import ban.1300  This is because the 
Resolution, which is a measure dealing with the final disposal of waste tyres, by itself, does not 
achieve the desired "level" of protection sought by the import ban – i.e. non-generation of 
unnecessary additional tyre waste.  Moreover, according to Brazil, even when the collection and 
disposal methods conform to the environmental legislation in force, in accordance with Resolution 
CONAMA 258/1999 and "Paraná Rodando Limpo", they pose health and environmental risks 
themselves, which are the very risks that Brazil seeks to prevent in the first place.  Therefore, Brazil 
submits that its import ban is necessary because no lesser measure could contribute so effectively to 
the policy objective of protecting human life or health and the environment through the avoidance of 
the additional and unnecessary generation of waste tyres. 

7.176 The Panel notes that, as Brazil explains, Resolution CONAMA 258/1999 imposes an 
obligation on importers of retreaded tyres to collect and ensure the "environmentally appropriate final 
disposal of four unusable tyres in Brazil" for every three retreaded tyres imported.1301  We agree with 

                                                      
1296 European Communities' first written submission, para. 113. See Exhibit EC-49. 
1297 European Communities' first written submission, para. 113. 
1298 European Communities' first written submission, para. 113. 
1299 European Communities' first written submission, para. 112. 
1300 Brazil's first written submission, para. 119. 
1301 Brazil's first written submission, para. 118.   
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the European Communities that the obligation to collect four waste tyres for every three retreaded 
tyres imported would seem to contribute to reducing the accumulation of waste tyres and 
consequently to reducing the types of the risks identified earlier in relation to the accumulation of 
waste tyres.  Also, it is clearly less trade-restrictive than the import ban.  Thus, it would seem, at least 
initially, that the Resolution could constitute an alternative measure to the import ban.   

7.177 At the same time, however, we recall that Brazil's chosen level of protection is the reduction 
of the risks associated with waste tyre accumulation to the maximum extent possible and that Brazil 
purports to achieve this goal by reducing the "generation" of tyre waste as much as possible.  Thus, 
insofar as the level of protection pursued by Brazil involves the "non-generation" of waste tyres in the 
first place, the Resolution would not seem able to achieve the same level of protection as the import 
ban.  Furthermore, we also note Brazil's concern that collection schemes such as the Resolution do not 
even address, let alone eliminate, the very disposal risks that Brazil seeks to avoid.1302  We consider 
the Appellate Body's observation in EC – Asbestos useful in this respect:  "France could not 
reasonably be expected to employ any alternative measure if that measure would involve a 
continuation of the very risk that the measure seeks to halt."1303 

7.178 In sum, the Panel is of the view that Brazil has demonstrated that collection and disposal 
schemes such as Resolution CONAMA 258/1999 as amended by Resolution CONAMA 301/2002 
and Paraná Rodando Limpo have already been implemented in Brazil and that the overall objective of 
these schemes is, as recognized by the European Communities, ensuring environmentally appropriate 
collection and final disposal of waste tyres.1304  The Panel is also of the view that, for the reasons 
expressed in the previous paragraphs, these schemes are not reasonably available to Brazil as an 
alternative to the import ban in light of the level of protection Brazil pursues in relation to the health 

                                                                                                                                                                     
Article 3 of the Resolution, as amended by the Resolution of 2002, provides: 

"The time periods and quantities for collection and environmentally 
appropriate final disposal of unusable tyres resulting from use on 
automotive vehicles and bicycles covered by this Regulation are as follows: 
I – as of 1 January 2002: for every four new tyres produced in Brazil or 
imported new or reconditioned tyres, including those on imported vehicles, 
manufacturers and importers must ensure final disposal of one unusable 
tyre; 
II – as of 1 January 2003: for every two new tyres produced in Brazil or 
imported new or reconditioned tyres, including those on imported vehicles, 
manufacturers and importers must ensure final disposal of one unusable 
tyre; 
III – as of 1 January 2004: 
a) for every one new tyre produced in Brazil or imported new tyre, including 
those on imported vehicles, manufacturers and importers must ensure final 
disposal of one unusable tyre; 
b) for every four imported reconditioned tyres, of any type, importers must 
ensure final disposal of five unusable tyres; 
IV – as of 1 January 2005: 
a) for every four new tyres produced in Brazil or imported tyres, including 
those on imported vehicles, manufacturers and importers must ensure final 
disposal of five unusable tyres; 
b) for every three imported reconditioned tyres, of any type, importers must 
ensure final disposal of four unusable tyres." 

1302 For the discussion on the risks from the disposal of waste tyres, see the section on disposal methods 
below, paragraphs 7.179-7.208. 

1303 Appellate Body Report on EC – Asbestos, para. 174. 
1304 European Communities' first written submission, para. 110, 112, 113, 137; European Communities' 

second written, para. 109. 
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risks concerned and since such disposal schemes do not address the risks associated with the disposal 
of waste tyres. 

Disposal methods1305 

7.179 The European Communities has identified several disposal methods that, in its view, are 
reasonably available alternatives to the import ban on retreaded tyres.  These methods are controlled 
landfilling and stockpiling; incineration of waste tyres in cement kilns and similar facilities; and 
material recycling.1306 

7.180 Brazil submits that every known disposal method capable of dealing with the existing 
volumes of waste tyres generated in Brazil, which amount to over 40 million waste tyres every year, 
carries with it serious risks and adverse effects to human health and the environment.1307  Although 
Brazil recognizes that landfilling, stockpiling and tyre incineration may handle existing volumes of 
waste tyres1308, it claims that these waste management methods present significant health and 
environmental risks.1309  In relation to material recycling alternatives, Brazil argues that even if 
generally these are considered safer than stockpiling and incineration, such methods can only dispose 
of a small fraction of the waste tyres currently generated in Brazil.1310  Thus, Brazil argues that the 
European Communities cannot expect Brazil to rely solely on disposal if the risks associated with 
disposal are the very risks that Brazil seeks to eliminate. 

7.181 The Panel will now examine the specific disposal methods suggested by the 
European Communities as alternative measures. 

7.182 Concerning landfilling, Brazil argues that it is not safe and among the least preferable of the 
waste tyre management options.1311  Brazil submits that landfilling of waste tyres damages the 
structure of landfills1312 and can leach harmful contaminants into the environment.1313  Brazil also 
refers to the EC-commissioned report on implementation of the Landfill Directive, which lists a 
number of problems associated with the landfilling of tyres, including, inter alia, potential risks of 
combustion and fires.1314  The European Communities does not disagree that landfilling1315, in 

                                                      
1305 The Panel notes that the parties do not define the term "disposal" and disagree on whether a certain 

method is a "disposal" method for waste tyres, which is beyond the scope of the Panel's review in this case.  As 
such, the Panel's reference to the term "disposal" in this Report is only in general sense and not by any means a 
judgment on whether a specific method dealing with waste tyres qualifies as a disposal method for waste tyres. 

1306 European Communities' second written submission, paras. 106, 107, 113 and 133. 
1307 Brazil's first written submission, paras. 4, 17, 21; Brazil's first oral statement, para. 80; Brazil's 

second written submission, paras. 41-42.  
1308 Brazil's first written submission, para. 4; Brazil's first oral statement, para. 2; Brazil's second 

written submission, paras. 42, 73-77.  
1309 Brazil's first written submission, paras. 3, 4, 18, 43, 44; Brazil's first oral statement, para. 28; 

Brazil's answer to panel question No. 35.. 
1310 Brazil's second written submission, para. 94. 
1311 Brazil's first written submission, paras. 18, 20, 39-41. 
1312 "Landfill" is explained as "a disposal site for the deposit of waste onto or into land, including 

internal waste disposal (i.e. landfill where a producer of waste carries out its own waste disposal at the place of 
production) and excluding facilities where waste is unloaded in order to permit its preparation for further 
transport for recovery, treatment or disposal elsewhere, and temporary (i.e. less than one year) deposit of waste 
prior to recovery, treatment or disposal" (Basel Convention Technical Guidelines on the Identification and 
Management of Used Tyres, p. 16  (1999) (Exhibit BRA-40)). 

1313 Brazil's first written submission, paras. 4, 39. 
1314 Brazil's first written submission, para. 39, citing Golder Europe EEIG, "Report on Implementation 

of the Landfill Directive in the 15 Member States of the European Union" (2005) (Exhibit BRA-41).  More 
specifically, the report lists the following as the problems associated with landfilling waste tyres:  (i) Tyres in 
large volumes can cause instability by rising to the surface of the site...; (ii) older landfill sites where large 
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particular randomly stacking tyres, poses a risk of tyre fires.1316  However, the European Communities 
argues that "controlled" landfilling, by which the European Communities seems to mean landfilling of 
only shredded tyres, poses no environmental risk.1317 

7.183 An examination of the evidence before the Panel suggests that the problems related to the 
landfilling of waste tyres include, inter alia, instability of sites that will affect future land reclamation, 
long-term leaching of toxic substances, and the risk of tyre fires and mosquito-borne diseases.1318  For 
example, the OECD Environmental Directorate explains that waste tyres disposed of in landfills pose 
increased environmental and public health risks related to possible leakage and the danger of 

                                                                                                                                                                     
quantities of tyres had been disposed of in an uncontrolled manner experienced wash-through of soil and fine 
particles leading to inward collapse and surface failures; (iii) rubber materials contain proportions of organic 
chemicals and little is known about the long-term leaching effects of these materials; (iv) tyres in landfills have 
also been associated with combustion and fires; and (v) during degradation the steel reinforcement within some 
tyres may cause damage to the geo-membrane liners.  

1315 The European Communities describes "landfilling" as different from stockpiling in that landfilling 
consists in discarding large amounts of waste tyres directly on or into the ground  (European Communities' 
second written submission, para. 104, citing Exhibits BRA-1, 10, 18, 25).  

1316 European Communities' second written submission, paras. 104, 105.  The European Communities 
itself submits that "landfilling has been normally done by tossing waste into piles, a method that, ... 'requires 
little effort or handling by a site operator but also requires the most storage space' and where 'randomly stacked 
tires are a greater fire risk... '" (European Communities' second written submission, para. 104, citing "the Tires 
Pile Fires report by Environmental Engineering & Contracting Inc." (Exhibit BRA-29)).  

1317 European Communities' second written submission, paras. 107-110. 
1318 Evidence on the health risks linked to the landfilling of waste tyres include the following:  "If 

disposed of in large volumes tyres in landfill sites can lead to fires and instability by rising to the surface.  This 
affects long-term settlement and may cause problems for future use and land reclamation.  Tyres buried in 
landfill sites are a fire hazard, and there have been a number of fires involving tyres at landfill sites... Little is 
known about the long-term leaching of organic chemicals from tyres in landfill sites" (British Environment 
Agency, "Tyres in the Environment" (1998) (Exhibit BRA-1)); "[I]t must be acknowledged that there is limited 
experience with long-term impacts… Tyres in landfills are also associated with fire risks... Tyres reportedly 
destabilise a landfill and may impact on the useability of the landfill area for future use." (Commonwealth 
Department of Environment (Australia), "A national Approach to Waste Tyres," p. 29 of Part I (2001) (Exhibit 
BRA-8)); "Even those that were dumped in sanitary landfills created environmental problems.  Sometimes 
landfilled tires work their way back to the surface, causing expensive damage to liners and liquid collection 
systems and compromising their ability to keep landfill contaminants from mixing with local groundwater and 
surface water" (Ohio Department of Natural Resources, Recycling Tires: Problems with wasting scrap tires: Fire 
(2005) (Exhibit BRA-38)); "When disposed of in landfill sites, a number of potential occurrences are perceived 
to lead to possible problems as follows: Tyres in large volumes can cause instability by rising to the surface of 
the site (generally on sites where there is insufficient capping and restoration cover materials, affecting its long 
term settlement and therefore posing problems for future use and land reclamation) … Rubber materials contain 
proportions of organic chemicals and little is known about the long-term leaching effects of these materials" 
(Golder Europe EEIG, Report on Implementation of the Landfill Directive in the 15 Member States of the 
European Union (2005) (Exhibit BRA-41)); and "A fourth environmental risk, which is not part of common 
practice, but merely can be considered a calamity, is the incidence of tyre fires.  Tyres do not ignite by 
themselves, but may occur in landfills where whole tyres are disposed in large quantities in combination with an 
ignition source.  A tyre fire is very difficult to extinguish, results in incomplete combustion of the tyres and 
subsequently an uncontrolled releases of toxic fumes… When disposed of in landfills, scrap tyres occupy a large 
space and remain intact for decades posing increased environmental and public health risks related to possible 
leakage and the danger of uncontrolled burning.  Furthermore, when whole tyres are buried in a landfill they 
trap air and have tendency to migrate to the top of a closed landfill breaking the landfill cap and causing costly 
damages to the landfill cover that increases the instability of sites.  Also, used tyres easily trap rainwater and 
therefore create a favourable environment for insects, which increases the risk for mosquito-borne diseases" 
(PRé Consultants, "Life Cycle Assessment of an Average European Car Tyre" (2001) (Exhibit BRA-45)). 
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uncontrolled burning of tyres and create a favourable environment for insects, which increases the risk 
of mosquito-borne diseases.1319 

7.184 In this regard, we note the European Communities' argument that landfilling of shredded 
tyres, namely controlled landfilling according to the European Communities, does not pose 
environmental risks (i.e. potential leaching of harmful organic chemicals and heavy metals).1320  The 
European Communities, however, does not specifically dispute the alleged health risks that Brazil 
argues are posed by general landfills of waste tyres.  Furthermore, the evidence on the health and 
environmental risks posed by landfills of waste tyres does not make a clear distinction between 
"uncontrolled" and the so-called "controlled" landfills.  Therefore, in light of the evidence submitted 
by the parties, it is not possible to conclude that controlled landfills do not pose risks similar to those 
linked to other types of waste tyre landfills.  Also, as noted earlier1321, in reality, tyres do accumulate 
in various forms, including landfills of whole tyres, and any related risks should be assessed on the 
basis of such reality. 

7.185 In addition, evidence suggests that while landfilling has traditionally been the most common 
method for disposal of waste tyres, mainly due to low investment and running costs1322, landfilling of 
waste tyres in many countries has substantially declined in the past decade and seems likely to 
continue decreasing.1323  We also note that the European Commission itself also accepted a directive 
that bans the disposal in landfills of whole tyres by 2003 and shredded tyres by 2006 in response to 
the health and environmental risks identified in previous paragraphs in relation to landfilling of waste 
tyres.1324 

7.186 The Panel is thus of the view that Brazil has provided sufficient evidence to demonstrate that 
the landfilling of waste tyres may pose the very risks Brazil seeks to reduce through the import ban 
and thus cannot constitute a reasonably available alternative to the import ban. 

7.187 Regarding stockpiling, Brazil argues that stockpiling is not a disposal method and can only be 
used for temporary storage until effective disposal is available as it poses health risks related to 
mosquito-borne diseases as well as toxic emissions from tyre fires.1325  On the other hand, the 
                                                      

1319 OECD Environmental Directorate, "Improving Recycling Market" p. 127 (2005) (Exhibit BRA-58). 
1320 European Communities' second written submission, para. 109. 
1321 See paragraphs 7.65-7.67 above. 
1322 OECD Working Group on Waste Prevention and Recycling, "Improving Recycling Markets 

(Excerpts)," p. 127 (Exhibit EC-16) and Technical Working Group of the Basel Convention, "Technical 
Guidelines on the Identification and Management of Used Tyres," p.12 (Exhibit EC-18). 

1323 Exhibits EC-18 and 84; Exhibit BRA-38, p. 1. 
1324 The Council Directive 1999/31/EC of 26 April 1999 (Exhibit BRA-42) states: 
"Article 1:  ... the aim of this Directive is, by way of stringent operational and technical requirements 
on the waste and landfills, to provide for measures, procedures and guidance to prevent or reduce as far 
as possible negative effects on the environment, in particular the pollution of surface water, 
groundwater, soil and air, and on the global environment, including the greenhouse effect, as well as 
any resulting risk to human health, from landfilling of waste, during the whole life-cycle of the landfill: 
Article 5 (Waste and treatment not acceptable in landfills): ... 3. Member States shall take measures in 
order that the following wastes are not accepted in a landfill: ... (d) whole used tyres from two years 
from the date laid down in Article 18(1), ... and shredded used tyres five years from the date laid down 
in Article 18(1)..." (emphasis added) 
See also Golder Europe EEIG, "Report on Implementation of the Landfill Directive in the 15 Member 

States of the European Union" (2005) (Exhibit BRA-41). 
1325 Brazil's first written submission, paras. 3, 4, 42; Brazil's second written submission, paras. 61, 

63-70, 76.  See also Exhibit BRA-40 (Basel Convention Technical Guidelines on the Identification and 
Management of Used Tyres (1999)) stating:  "[s]tockpiling facilities require investments in transport, handling 
and fire prevention.  Stockpiling with proper control can be used only for temporary storage before an end-of-
life tyre is forwarded to a recovery operation."  In addition to the evidence above, Brazil also refers to, inter 
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European Communities contends that Brazil's argument relating to the types of risk identified by 
Brazil in relation to stockpiling is only a description of the hazards arising from improperly managed 
installations and that "controlled stockpiling" through implementing site design requirements and 
guidelines for the prevention of waste tyres as provided in the Basel Convention Technical Guidelines 
reduces those risks.1326 

7.188 As Brazil observes, stockpiling of waste tyres is the practice whereby waste tyres are 
concentrated in central locations.1327  In other words, stockpiling as such does not "dispose of" waste 
tyres in the sense that the material itself (i.e. waste tyres) still physically exists in a stockpiled form.1328  
In this connection, we recall our finding above that the accumulation of waste tyres in general poses 
health risks relating to mosquito-borne diseases as well as tyre fires.  The Panel also recalls that the 
evidence shows that even the so-called "controlled stockpiling" that is to say stockpiles designed to 
prevent the risk of fires and pests may still pose considerable risks to human health and the 
environment.1329  We found that these risks exist, although to differing degrees, in relation to 
accumulated waste tyres in general, be they illegally dumped waste tyres or waste tyres stockpiled in 
designated sites.1330      

7.189 Thus, in our view, Brazil has provided sufficient evidence to prove that stockpiled waste tyres 
pose similar types of risks such as mosquito-borne diseases and tyre fires to those posed by the 
accumulation of waste tyres in general and thus cannot constitute an alternative to the import ban:  the 
risk may be lower for controlled, in particular if well-managed, stockpiled waste tyres, but that does 
not eliminate such risks.1331   

                                                                                                                                                                     
alia, the following evidence with respect to the risks of stockpiling (Brazil's second written submission, paras. 
64 and 68):  "[e]n France métropolitaine, Aedes albopictus avait été identifié sur plusieurs sites ce stockage de 
pneus uses entre 1999 et 2004" (Institut de Recherche pour le Développement, Le Tour du Monde d'un 
Moustique, Sciences Au Sud, No. 34 (2006) (Exhibit BRA-134)); "Tyre dumps attract vermin and the standing 
water from rain collected in the inner rim of the tyre provides an excellent breeding ground for mosquitoes...  in 
the UK the major hazard of tyre dumps to public health relates to the toxic plumes of smoke released if they are 
set alight..." (Health Protection Agency (UK), Chemical Hazard and Poisons Report (2003) (Exhibit BRA-10)); 
and "The EU has millions of used tyres that have been illegally dumped or stockpiled.  These historic stockpiles 
can, in some cases, pose a potential threat to human health (fire risk, haven for rodents or other pests such as 
mosquitoes...)..." (European Tyre & Rubber Manufacturers' Association, End-of-Life Tyres (2006) (Exhibit 
European Communities-84)). 

1326 European Communities' first oral statement, para. 75, citing Exhibits EC-18 and BRA-40 and also 
referring to Exhibit BRA-29; European Communities' second written submission, paras. 104, 106. 

1327 Brazil's second oral statement, para. 30.  The Panel also notes the following in this respect:  
"Stockpiles were created as a means of disposing of tires outside the normal landfill destination for most solid 
waste...  In some locations, many tires went to landfills, and some states still allow the practice, at least for 
shredded or cut tires.  Stockpiles were an alternate disposal option..." (John Serumgard, "Internalization of Scrap 
Tire Management Costs:  A Review of the North American Experience," p.6 (1998) (Exhibit BRA-125)). 

1328 See also "Fact Sheet – Best Management Practices for Automotive Recyclers: Waste Tyres" by 
Massachusetts Department of Environmental Protection (2006) (Exhibit BRA-137).  It states, "Stockpiles  of 
waste tires can cause safety and health problems...  Stockpiling is not a disposal option and speculative 
accumulation of tires is more likely to result in costs than profits." 

1329 See paragraph 7.68 above. 
1330 We recall in particular the terms of the Basel Convention Technical Guidelines on the Identification 

and Management of Used Tyres (1999), stating:  "[s]tockpiling facilities require investments in transport, 
handling and fire prevention.  Stockpiling with proper control can be used only for temporary storage before an 
end-of-life tyre is forwarded to a recovery operation."(Exhibit BRA-40).  

1331 For instance, according to the study Tire Pile Fires: Prevention, Response, Remediation (2002) 
issued by the California Environmental Protection Agency (US), Integrated Management Board, "[a]ll tire and 
rubber storage facilities should be considered high-risk storage facilities" (Exhibit BRA-29).  Pointing to the 
same direction, the Commonwealth Department of Environment of Australia concludes: "[i]mpacts due to the 
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7.190 In connection with waste tyre incineration, Brazil submits that disposing waste tyres in 
cement kilns and similar facilities produces harmful emissions including dioxins, furans and lead that 
cause cancer, affect the immune system, and lead to reproductive and other health problems.1332  Brazil 
argues that since these harmful emissions can only be reduced, but not eliminated, even in properly 
operated, state-of-the-art cement kilns, it is necessary to reduce, as much as possible, the volume of 
tyres that must be incinerated.1333  On the other hand, the European Communities argues that 
incineration of waste tyres is safe since the risks Brazil alleges in relation to incineration of waste 
tyres are not significant, as operational conditions, technical requirements and the emission limit 
values for plants incinerating waste guarantee a high level of environmental and human health 
protection.1334  Thus, the parties seem to agree to the extent that harmful emissions such as dioxins and 
furans produced by the incineration of waste tyres cannot be entirely eliminated although the degree 
of emissions may vary depending on emission standards and the technologies used to control 
emissions.   

7.191 Bearing these considerations in mind, the evidence before the Panel suggests that 
incineration1335 of waste tyres, in particular incineration in cement kilns, is a common practice in many 
countries including Brazil1336 and that strict emission standards and technical regulations can 
significantly reduce toxic chemicals that are emitted from the combustion of waste tyres.  For 
example, the Basel Convention Technical Guidelines state that  waste tyres represent an alternative 
supplementary non-fossil fuel and the addition of waste tyres is environmentally safe and does not 
produce additional emissions of sulphur oxides and nitrogen oxides into the atmosphere when 
appropriate emission control devices are properly installed and maintained.1337  Also, the British 
Environment Agency reports that the trial burns in most cases have shown either no change in the 
concentration of pollutants or a decrease when burning tyres.1338  

                                                                                                                                                                     
uncontrolled disposal of tyres to land are similar to those for stockpiles" ("A National Approach to Waste Tyres" 
(Exhibit BRA-8)). 

1332 Brazil's first written submission, paras. 18, 20, 21, 43-47; Brazil's first oral statement, paras. 30-31; 
Brazil's second written submission, paras.  72, 76, 77, 78-93. 

1333 Brazil's second written submission, para. 78; Brazil's answer to panel question No. 97. 
1334 European Communities' second written submission, paras. 114-119; European Communities' 

second oral statement, para. 84; European Communities' answer to panel question No. 48, citing Exhibits EC-
84-87. 

1335 The Panel notes that incineration of waste tyres referred to by the parties in the context of 
discussing various disposal methods in this case mainly concerns incinerating waste tyres with other 
conventional fuels in cement kilns and in other similar facilities as a means of energy recovery, namely as "Tyre 
Derived Fuel (TDF)", rather than mere combustion of waste tyres without any energy recovery.  Thus, unless 
specified otherwise, the Panel's reference to incineration of waste tyres in this Report means incineration in 
cement kilns and in similar facilities.  A discussion paper prepared by Atech Group for Australian Department 
of Environment lists cement kilns, other co-firing applications (paper mills, power plants), direct combustion 
(for electricity or steam) and pyrolysis as the four main options for energy recovery using tyres ("A National 
Approach to Waste Tyres" (2001) (Exhibit BRA-8)). 

1336 See, for example, the following:  "Tyres are already used in cement kilns in many countries" 
(Figure 4.7, Exhibit BRA-1); "Energy recovery is growing as a reprocessing option due to the ability to deal 
with large quantities of tyres..." (A.B. Hird et al., "Tyre Waste and Resource Management :  A Mass Balance 
Approach," p. 1 (2002) (Exhibit BRA-56)); "Tire-Derived Fuel Market:  Oldest and largest market for scrap 
tires..." (John Sheerin, "Markets & Trends in the US Scrap Tire Industry," p. 8 (2004) (Exhibit BRA-63)); 
"Since 1985, TDF has been the largest single market segment for scrap tires in the United States..." (John 
Serumgard, "Internalization of Scrap Tire Management Costs:  A Review of the North American Experience," 
p.7 (1998) (Exhibit BRA-125)).   

1337 Basel Convention Technical Guidelines on the Identification and Management of Used Tyres 
(1999) (Exhibit BRA-40). 

1338 British Environment Agency, "Tyres in the Environment" (1998) (Exhibit BRA-1). Additional 
evidence includes the following:  "While uncontrolled fires cause substantial air and ground pollution, the 
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7.192 At the same time, the Panel is presented with evidence suggesting that the question still 
remains whether toxic chemicals emitted by incineration of waste tyres, regardless of the level of 
emission, may potentially pose health risks to humans.1339  In particular, we note that emission levels 
can vary largely depending on the operating conditions of, and the emission control technology used 
by, the facilities:   

                                                                                                                                                                     
incineration of whole tires or tire chips in a controlled furnace is environmentally safe.  On average, the BTU 
value of scrap tires or TDF exceeds that of coals, while the sulphur content is in the same order of magnitude or 
even lower..." (Kurt Reschner, "Scrap Tyre Recycling:  A Summary of Prevalent Scrap Tire Recycling 
Methods" (2006) (Exhibit BRA-5)); "Air emissions data from the use of tires as fuel [well-designed combustors] 
are discussed... with the exception of zinc emissions, potential emissions from TDF are not expected to be very 
much different than from other conventional fossil fuels, as long as combustion occurs in a well-designed, well-
operated, and well-maintained combustion device... In general, the results indicate that properly designed 
existing solid fuel combustors can supplement their normal fuels ... with 10 to 20 per cent TDF and still satisfy 
environmental compliance emission limits... it is possible to have emissions much lower than produced by 
existing solid-fuel-fired boilers (on a heat input basis), when properly designed and the facility is controlled" 
(Environmental Protection Agency (US), "Air Emissions from Scrap Tire Combustion" (1997) 
(Exhibit BRA-26));"burning tyres in cement kilns often has a net environment benefit when compared to 
conventional fuels, which are usually coal and petroleum coke.  The emissions of nitrogen oxides (a major 
pollutant from cement kilns) have been shown to be lower when using tyres..." (Used Tyre Working Group 
(UK), "Sixth Report of the Used Tyre Working Group" (2003) (Exhibit BRA-55)); and "The fact that tire fuel-
using facilities have been permitted in at least 34 states and several Canadian provinces illustrates that tires can 
meet these requirements... The driving forces behind the current and anticipated use of TDF are: improved 
emissions; increased production; and decreased fuel costs..." (John Serumgard, "Internalization of Scrap Tire 
Management Costs:  A Review of the North American Experience," pp.8-9 (1998) (Exhibit BRA-125)). 

1339 For example, the Panel notes the following:  "Stable operating conditions and a high incineration 
efficiency cannot be guaranteed during co-incineration of waste ...  emissions of toxic organics such as 
polyhalogenated dioxins and furans, benzene and polycyclic aromatics cannot be effectively controlled.  In 
contrast to what is stated in the EIA, compliance with the EU directive 94/67 on waste incineration is highly 
questionable..." (Okopol Institute fur Okologie and Politik GmbH, Expertise on the Environmental Risk 
Associated with the Co-incineration of Wastes in the Cement Kiln "Four E" of CBR Usine de Lixhe, Belgium 
(undated circa 1998) (Exhibit BRA-46)); "For tire-burning in cement kilns, the risk calculations have typically 
shown increase in risk that is still below the levels that local air pollution control districts consider "significant."  
However, opponents have not been convinced by determinations that risk is not significant, and point to 
important sources of uncertainty, some of which are acknowledged by kiln operators and risk assessors..." 
(Seymour Schwartz et al., "Domestic Markets for California's Used and Waste Tires, Attachment A: 
Environmental and Health Consequences from Using Tires as Fuel: Health Risk Assessment" (1998) 
(Exhibit BRA-48)); "Virtually nothing is known about the dose-response functions for important categories of 
health effects, particularly disruptions to the hormone systems of humans, which could produce life long 
damage in developing infants.  Also, virtually nothing is known about the health effects caused by combinations 
of toxic chemicals that are emitted when burning tires...  Without such scientific knowledge, and because some 
toxic pollutants increase from burning tires, there is no scientific basis for the Board to conclude that burning 
waste tires in cement kilns is safe..." (Letter from Seymour I. Schwartz, Professor of Environmental Science and 
Policy at University of California Integrated Waste Management Board (21 January 1998) (Exhibit BRA-49)); 
"However, burning the tyres produces emissions that have to be carefully controlled to ensure they do not enter 
the environment.  Gases therefore filtered and cleaned ... so that the final emissions are within limits set by the 
Environment Agency (EA)" (The Environment Council, "The Stakeholders' Guide to Sustainable Waste 
Management Tyres," p. 4 (Exhibit BRA-57)); "Although there have been recent positive developments in 
recycling, compliance with the European Communities Directives on land-filling and waste combustion 
emissions will require considerable investment in new retreating and recycling facilities for used tyres. ... The 
overall objective of the EU waste strategy is to prevent waste generation. ... Retreating and recycling of tyres 
should be encouraged and increased, in preference to combustion and energy recovery...  and if no other outlet is 
possible the tyre should be used for energy recovery... Use in wet cement kilns is not an optimal environmental 
solution; moreover this outlet will be limited by the stricter emission standards imposed from 2008 by the 
Directive on waste incineration ..." (European Environment Agency, "Waste from Road Vehicles" (2001) 
(Exhibit BRA-108)). 
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"Emissions can include dioxins and furans, which are carcinogenic, as well as oxides 
of nitrogen and sulphur...  Studies on the use of tyres in cement kilns have generally 
concluded that the impacts are either positive or neutral compared to the combustion 
of other fuels.  However this needs to be considered on a case-by-case basis as it is 
dependent on good operating practice as well as the particular characteristics of the 
tyres used and the kiln..."1340; and  

"Very little data exist for devices that are not well-designed and use scrap tires for 
fuel...  Air emissions from these types of devices are likely between that of open 
burning and a combustor.  However, there is serious concern that the emissions are 
much more similar to those of an open tire fire than a combustor... "1341   

We are also presented with evidence that casts doubt on the credibility of trial burns in cement 
kilns.1342 

7.193 The above evidence demonstrates that toxic emissions from the incineration of tyres cannot 
be eliminated, although emission levels may vary depending on the level of technology used to 
control emissions in TDF-driven1343 facilities.  The evidence suggests that the most up-to-date 
technology that can control toxic emissions to minimum levels is not necessarily readily available, 
mostly for financial reasons.1344  For example, the Panel notes the following observations: 

"The high temperatures within the kilns enable the tyres to be combusted 'cleanly', 
reducing solid waste. ... If tyres are allowed to burn in an uncontrolled manner large 
amounts of air pollution can be generated in the form of black smoke and sulphur 
dioxide.  Costs of controlling these emissions are large and, consequently, investment 
costs for cement kilns/incinerators which can burn tyres are ten times more than those 
burning liquid fuel ..."1345; and  

"For a waste recovery system to be widely adopted it must be economically viable to 
use waste rather than virgin energy sources.  At present, use of tyre waste in cement 
kilns is economical but if emission limits are tightened, the cost of installing 

                                                      
1340 Prepared by Atech Group for Commonwealth Department of Environment (Australia), "A National 

Approach to Waste Tyres" (2001) (Exhibit BRA-8). 
1341 Environmental Protection Agency (US), "Air Emission from Scrap Tire Combustion" (1997) 

(Exhibit BRA-26). 
1342 Brazil's second written submission, para. 82  For example, the West Virginia Environmental 

Council reports that "Tire test burn results vary a lot, some pollutants go up in some tests, the same pollutants go 
down in others. ... Test burns are generally considered a poor indicator of operation on a daily basis:  during trial 
burns when regulatory authorization is at stake and government officials are present, variables such as waste fee, 
temperature, oxygen flow, and pollution control device efficiency are carefully maintained to optimize 
performance.  On a day to day  basis, there are upset conditions that result in considerably higher emissions.  
How well a facility maintains its pollution control equipment, operator error, fuel feed conditions, etc. all affect 
emissions..." (West Virginia Environmental Council, "Green Issues: Tire Burning Fact Sheet," (1998) (Exhibit 
BRA-52)). 

1343 See footnote 1335 above. 
1344 Commonwealth Department of Environment (Australia), "A National Approach to Waste Tyres" 

(2001) (Exhibit BRA-8); Environmental Protection Agency (US), "Air Emissions from Scrap Tire Combustion" 
(1997) (Exhibit BRA-26); A. B. Hird et al., "Tyre Waste and Resource Management: A Mass Balance 
Approach" (2002) (Exhibit BRA-56); "The Environment Council, The Stakeholders' Guide to Sustainable Waste 
Management, Tyres" (Exhibit BRA-57). 

1345 A.B. Hird et al., "Tyre Waste and Resource Management: A Mass Balance Approach," p. 18 (2002) 
(Exhibit BRA-56). 
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purification equipment may outweigh the cost saving of using tyre waste as a 
fuel...".1346   

Further, there are still doubts as to the exact level of toxic emissions, in particular since the emission 
results of the trial burns may not accurately reflect actual emission levels.1347   

7.194 We thus find that Brazil has provided sufficient evidence to demonstrate that health risks exist 
in relation to the incineration of waste tyres, even if such risks can be significantly reduced through 
strict emission standards. 

7.195 In sum, the Panel finds that Brazil has demonstrated that the currently available disposal 
methods capable of handling the existing volumes of waste tyres, namely landfilling, stockpiling and 
tyre incineration, even if performed under controlled conditions, pose risks to human health and 
cannot constitute an alternative to the import ban. 

7.196 Lastly, the European Communities claims that material recycling is one of the best waste 
management practices and therefore, another reasonably available alternative to the import ban.  In 
the European Communities' view, material recycling of rubber includes the use of waste tyres in civil 
engineering projects, in other construction activities such as rubber asphalting, and in the production 
of a wide variety of rubber goods.1348  The European Communities submits that material recycling 
methods do not pose substantial risks to human or animal health or the environment, and that they are 
able to dispose of substantial amounts of waste tyres.1349 

7.197 Brazil submits that it is "practically impossible to recycle a tyre" due to its physical 
characteristics that make it a highly stable and rigid product.  According to Brazil, the existing 
                                                      

1346 The Environment Council, "The Stakeholders' Guide to Sustainable Waste Management, Tyres" 
(Exhibit BRA-57). 

1347 For instance, Brazil has submitted evidence stating:  "the test data [of a scale-down simulation 
performed by the US Environment Protection Agency] is not an accurate measure of the actual day-to-day 
emissions of a given plant.  As reported by Greenpeace, 'Trial burns are generally considered a poor indicator of 
operation on a daily basis: during trial burns when regulatory authorization is at stake and government officials 
are at the site, variables such as wastefeed, temperature, oxygen flow, and pollution control device efficiency are 
carefully maintained to optimize performance.  On a day-to-day basis, emissions may be considerably higher'... 
The aforementioned EPA test was not even performed on an actual operating plan but rather on a scaled-down 
simulator.  Such devices are obviously bound to be more stable than large industrial incinerators that are used on 
a daily basis over a period of years.  Importantly, the EPA simulator isn't even designed to represent the type of 
incinerators typically used in paper mills, which often use Tire Derived Fuel" (Energy Justice Network, "What 
is 'Tire Derived Fuel' and Why Is It Dangerous" (Exhibit BRA-50)). 

1348 European Communities' first written submission, para. 112.  The EC did not provide the Panel with 
an exhaustive list of activities that should be considered as material recycling.  However, the EC seems to 
include within this category the following activities: civil engineering projects such as reusing discarded tyres to 
create artificial reefs, boat bumpers, slope stabilisers, irrigation channels and erosion layers on dams; the use of 
shredded and ground tyres as a base material in asphalt paving and road construction; and the use of rubber 
granulates in the production of new tyres, adhesives, wire and pipe insulation, brake linings, conveyor belts, 
carpet padding and hose pipes (European Communities' first oral statement, paras. 81-82). 

1349 European Communities' second written submission, paras. 133 and 139.  The EC claims on the 
basis of the document titled Panorama dos Residuos Sólidos no Brasil that in 2004 "17.65 per cent of waste 
tyres in Brazil were rolled into sheeting" and "19.65 per cent were transformed into goods and raw material" 
(Exhibit EC-114).  The European Communities suggests that these figures demonstrate the considerable 
disposal potential of material recycling already used in Brazil.  Additionally, according to the evidence 
submitted by the EC, the ground rubber applications market in certain countries is able to consume nearly 10 per 
cent of the scrap tires generated (European Communities' second written submission, para. 135).  The 
European Communities also submits that in countries such as Australia the market for civil engineering is of the 
order of 200,000 tyres per year and that ground rubber applications market in the US "consumed over 28 million 
tires in 2003, or nearly 10 per cent of the scrap tires generated" (Exhibit EC-113). 
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methods of material recovery are not able to produce high-quality rubber that may be reused in the 
production of new tyres.1350  Brazil also argues that material recycling of tyres should not be 
considered as recycling "in its true sense" since the material is not reused in new tyres.1351 

7.198 Brazil acknowledges nevertheless that waste tyre recycling is desirable and should be 
encouraged because the activities usually denominated as material recycling are generally safer than 
other disposal methods such as stockpiling and incineration and extract the greatest environmental 
benefit from the waste tyres, next to retreading.1352  Brazil also submits that it actively promotes the 
development of new recycling applications for waste tyres and the improvement of the safety aspects 
and market acceptance of the existing ones.1353  However, according to Brazil, material recycling of 
tyres cannot be an alternative to the import ban because, on the one hand, it poses certain risks to 
human health and the environment, and, on the other hand, this process can absorb only a fraction of 
the waste tyres annually generated in Brazil due to its frequent economical and technical 
unfeasibility.1354 

7.199 The Panel will now examine whether various material recycling methods identified by the 
European Communities can constitute an alternative to the import ban. 

7.200 In relation to civil engineering, we note that the evidence before us shows that there is a wide 
variety of engineering applications for waste tyres involving different levels of material 
transformation and recycling.  These applications include the use of whole and shredded waste tyres 
to protect the margins of ravines in urban areas1355; to build drainage layers for leakage management in 
landfills, or coastal or riverbank protection projects such as artificial reefs, erosion barriers, sea-walls, 
off-coast breakwaters and sea base.1356 

7.201 The majority of the evidence supports the view that civil engineering applications of waste 
tyres are expected to become more widespread in the future.1357  However, the evidence before us also 

                                                      
 1350 Brazil's first written submission, para. 52.  In support of this assertion, Brazil quotes from a report 
by California Environmental Protection Agency (US): 

“Generally, the use of recycled tire material in new tires is challenged by the fact that unlike 
paper, metals, plastics and glass, it is not currently possible to obtain materials from tires that 
have properties adequately similar to the original  materials use in manufacturing tires.  Tire 
rubber materials are highly engineered, with specific qualities... designed to optimize wet and 
dry traction, long life, low rolling resistance, comfortable ride responsive handling and 
performance characteristics, at an affordable cost.  Unfortunately, the products currently 
available from recycled tires do not provide performance” ("Integrated Waste Management 
Board, Increasing the Recycled Content in New Tyres," (Exhibit BRA-59)). 
1351 Brazil's second written submissions, para. 94. 
1352 Brazil's second written submissions, para. 94;  Brazil's second oral statement, paras. 47-49. 
1353 Brazil's second written submissions, para. 95; Brazil's second written submissions, para. 97. 
1354 Brazil's second oral statement, para. 48; Brazil's second written submissions, para. 94; Brazil  First 

written submission, para. 123.  In support of this argument Brazil presents the Panel with several studies that 
recognizes that the amount of post-consumer recycled material obtainable from a used tyre is "necessarily ... 
very limited" (Brazil's first written submission, para. 53) and that "material recycling uses remain limited and 
unable to absorb the existing volumes of wastes tyres" (Exhibit BRA-108). 

1355 Antonio J. Andrietta, "Pneus e Meio Ambiente: Um Grande Problema Requer Uma Grande Solção" 
(2002) (Exhibit BRA-6). 

1356 Technical Working Group of the Basel Convention, "Technical Guidelines on the Identification and 
Management of Used Tyres" (Exhibit EC-18); UK Environment Agency, "Tyres Report" (Exhibit EC-15). 

1357 For instance the Panel notes the following statements: "[c]ivil engineering applications of scrap 
tires are expected to become more widespread as more an more applications can be proven to be technically and 
economically viable," (Kurt Reschner, Scrap Tyre Recycling: A Summary of Prevalent Scrap Tire Recycling 
Methods (Exhibit BRA-5, p. 4));  "[t]he use of scrap tires in civil engineering applications, with its major 
problems apparently behind us, should increase significantly" (John Serumgard, Internalization of Scrap Tire 
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shows that  the current demand for these applications is fairly limited partly due to their high cost and 
that for this reason they are only capable of disposing of a small number of waste tyres.1358 

7.202 Moreover, it is not clear whether some of these engineering applications are sufficiently safe.  
The evidence suggests that the use of waste tyres in civil engineering projects may produce wire 
exposure, tyre fires, or leakages of toxic chemicals such as zinc and polycyclic aromatic hydrocarbons 
into the surrounding environment that may pose a risk to humans, cattle and aquatic life, including 
fish and microscopic plants.1359  

7.203 Regarding rubber asphalt, Brazil submits evidence indicating that roads incorporating 
granulate rubber have the potential to catch fire under certain conditions or to release dangerous 
fumes generating occupational hazards.1360  In response, the European Communities points out that a 
                                                                                                                                                                     
Management Costs: A Review of the North American Experience, in Proceedings of the Second Joint Workshop 
of the Secretariat of the United Nations Conference on Trade and Development (UNCTAD) and the 
International Rubber Study Group on Rubber and the Environment (1998) (Exhibit BRA-125));  "[o]nly a small 
number of applications have been developed to use recycled rubber, but many more will emerge as the costs of 
environmental compliance escalate" Human Resources and Social Development Canada, Rubber Industry (circa 
1999) (Exhibit BRA-131). 

1358 For instance the Panel notes the following pieces of evidence:  "This market [referring to civil 
engineering applications] is for the moment confined to single projects and therefore fairly small scale.  It is  an 
application which is under-utilised and could represent a significant growth area for end-of-life tyres." (2006 
Report by the European Tyre & Rubber Manufacturers' Association (Exhibit EC-84));  "Without significant 
expansion of existing markets for waste tires (such as rubberized asphalt concrete, playground mats and other 
surfacing, civil engineering applications, tire-derived fuel, and the development of new technologies that use 
waste tires), tire stockpiles and the environmental threat they pose, will continue to grow" (California 
Environmental Protection Agency (US), Integrated Waste Management Board, Five-Year Plan for the Waste 
Tire Recycling Management Program (2003) (Exhibit BRA-36)); "Shredded tyres have a pretty limited 
application ... There are only so many playground surfaces that need soft pads, landfills that need drainage 
material, and roads that need resurfacing – some of the variety of reused tire.  Burning tires as an energy source 
is also problematic" (Kathleen Cannon, Where Mosquitoes And Tires Breed, New York Times, 8 July 2001 
(Exhibit BRA-130, p. 2)). 

1359 "When used on silage clamps tyres last between 10 and 15 years, after which they begin to degrade.  
Degradation manifests itself in the breakdown of the rubber compound, resulting in the rubber crumbling and 
exposure of the reinforcement wires.  The wire is a direct danger to livestock, and the crumb gets into the silage 
and, in larger pieces, can also pose a risk to cattle" (UK Environment Agency, Tyres Report (Exhibit EC-15, 
p. 21));  "As a fill material, rubber has the advantage that it is lightweight which can reduce the cost of some 
civil structures particularly on slopes.  The occurrence of fires in a number of such applications in the US has 
prompted concern over this application.  Investigation of the fires suggests that while  the tyres ultimately 
provided the fuel they were unlikely to be the source of ignition." (Commonwealth Department of Environment 
(Australia), A National Approach to Waste Tyres (2001) (Exhibit BRA-8, p. 70, Part I));  "HA oils are not 
chemically bound to the rubber.  They tend to leach from the mixture and migrate into the surrounding 
environment.  Studies recently undertaken at the Zoological Institute at Gothenburg University showed that fish 
exposed to tyre pieces in running water activate their very specific defence against polycyclic aromatic 
compounds... A new study from the Institute of Applied Environmental Research at Stockholm University 
found a high acute toxicity to water-dwelling organism in the waters around Stockholm.  A strong effect has 
been pointed out for non-migratory fish in the Stockholm area, where the toxicity is due mostly to PCAs.  A 
significant proportion of these polyaromatics can originate from tyre wear." (Projekt Grön Kemi, HA Oil in 
Tyres (Exhibit BRA-44, pp. 1-2)). 

1360 For instance:  "[w]ith the exception of one site (California 1), results from the area air samples and 
PBZ [personal breathing-zone] samples indicated exposures to a variety of analyses were greater on the CRM 
[crumb-rubber modified] paving days.  The confidence intervals generally show that exposures can be 
considerably higher on CRM paving days and that some of these differences were statistically significant... 
Also, in general, the reported number of symptoms was greater on the CRM paving days, including four paving 
workers who had a pattern of PEFR [peak expiratory flow rate] variability suggesting work-related 
bronchoreactivity only during CRM paving days.  Furthermore, benzothiazole, found predominately only during 
CRM paving, may induce metabolic pathways that may not otherwise be active in these workers, thus exposing 
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study submitted by Brazil and prepared by the National Institute of Occupational Safety and Health 
concludes that "no definitive results were obtained indicating that rubber asphalt exposures are more 
hazardous than conventional asphalt exposures."  Moreover, the European Communities argues that 
Brazil has recognized that rubber asphalt, rubber products and appliances are among the disposal 
methods usually approved by Brazilian environmental authorities1361 and that according to a recent 
press article, two companies are actually applying rubber asphalt in the Brazilian states of São Paulo 
and Minas Gerais.1362 

7.204 Brazil replies to these arguments by recognizing that it authorizes rubber-surfacing activities 
in Brazil and that it actually "funds research on rubber asphalt and has hosted an international summit 
on the subject."1363  However, Brazil submits that due to the disadvantageous cost-benefit relationship, 
the demand for this product is very limited.1364  Based on a study by the British Environment Agency, 
Brazil argues that roads incorporating granulate rubber last about twice as long as conventional roads, 
"but they cost about twice as much to produce."1365 

7.205 The Panel is of the view that whereas the evidence is inconclusive on whether rubber asphalt 
exposures are more hazardous than conventional asphalt exposures1366, the information provided by 
the parties consistently shows that the use of rubber asphalt results in higher costs.  Consequently, the 
demand for this technology is limited and its waste disposal capacity is reduced.1367 

7.206 We also note that the evidence suggests that the use of rubber granulates to produce many 
different products such as adhesives, wire and pipe insulation, brake linings, conveyor belts, carpet 

                                                                                                                                                                     
them to potential new hazards" (National Institute for Occupational Safety and Health, Crumb-Rubber Modified 
Asphalt Paving: Occupational Exposures and Acute Health Effects (2001) (Exhibit BRA-64));  "There are also 
reports that such roads have the potential to catch fire under certain conditions, for example the hot temperatures 
found in the USA, and have a slippery surface.  Dangerous fumes may also be generated when the road surface 
is removed" UK Environment Agency, (Tyres Report (Exhibit EC-15));  "Unlike all other results, the 'Material 
recycling in football fields' is however clearly the worst scenario when looking at cooper, zinc, iron, mercury 
and PAH.  These leaching emissions are much larger in the football field than in the landfill and the noise banks.  
The reason is that in the football field, the amount of water that drains through the tyre granulate layer is much 
larger per tons of tyre granulate than the amount of water per tons of tyre cuts in the landfill and the noise 
banks" (Study by IVL Swedish Environmental Research Institute Ltd (Exhibit EC-87)). 

1361 European Communities' second written submission, para. 137. 
1362 European Communities' second written submission, para. 137. 
1363 Brazil's second written submission, para. 97. 
1364 Brazil's first oral statement.  To illustrate the limited disposal capacity of rubber asphalt, Brazil 

points out that road surfacing helps the EC to dispose of "slightly more than one quarter of one percent of its 
waste tyres" and that in the US it helps to dispose of less than two percent of waste tyres (Brazil's first written 
submission, para. 55 citing Serge Palard, BLIC: European Association of the Rubber Industry, Rubber 
Recycling Activities in Europe: Trends and Challenges (2004) (Exhibit BRA-60). 

1365 Brazil's first written submission, para. 56. 
1366 The study by the National Institute for Occupational Safety and Health, Crumb-Rubber Modified 

Asphalt Paving: Occupational Exposures and Acute Health Effects (2001) concludes (Exhibit BRA-64):  "no 
definitive results were obtained indicating that CRM [crumb-rubber modified] exposures are more hazardous 
than CONV [conventional] exposures". 

1367 For instance the report of the OECD Working Group on Waste Prevention and Recycling, 
Improving Recycling Markets (Excerpts) states that:  "In view of its environmental performance, grinding is an 
energy-intensive process and has relatively high dust emissions. The economic and environmental advantage of 
grinding is that it generates recyclable rubber and useful by-products such as steel and textile, which can also be 
recycled. The most common application of granulate is in rubberised asphalt. Although this seems to be a 
promising outlet for recycled rubber because rubberised asphalt lasts longer than conventional asphalt, its 
relatively high cost prevents its widespread application" (Exhibit EC-16). 
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padding, hose pipes, sporting goods, wheels of roller blades, rubber boots and suitcases may dispose 
of only a limited amount of waste tyres.1368 

7.207 Finally, as regards devulcanization, which according to Brazil is the only true recycling 
method with respect to tyres, Brazil claims that it is cost-prohibitive, results in pollution, and produces 
poor-quality rubber with limited demand and applications.1369  Therefore, according to Brazil, tyre 
rubber devulcanization is not a feasible alternative for the disposal of huge volumes of tyre wastes.1370  
Although we do not find evidence showing that devulcanization or other forms of chemical or thermal 
transformation such as pyrolisis pose substantial health or environmental risks, most of the evidence 
indicates, as submitted by Brazil, that under current market conditions, the economic viability of these 
options has yet to be demonstrated.1371 

7.208 For these reasons and based on the evidence before it, the Panel finds that it is not clear that 
material recycling applications are entirely safe.  Furthermore, even if these various material recycling 
methods were completely harmless, Brazil has demonstrated that they would not be able to dispose of 
a quantity of waste tyres sufficient to achieve Brazil's desired level of protection due to their 
prohibitive costs and thus cannot constitute a reasonably available alternative to the import ban.1372 

Conclusion on the necessity of the measure 

7.209 As stated above, the Panel's assessment of the necessity of the measure under Article XX(b) 
will be the result of a "weighing and balancing" process, taking into account the factors considered 

                                                      
1368  On this issue we note the following pieces of evidence:  "[o]f the other markets for scrap tires, 

indications are that export, cut, stamped and punched products, agricultural and other uses will not increase to 
any great extent over the next several years" (John Serumgard, Internalization of Scrap Tire Management Costs: 
A Review of the North American Experience, in Proceedings of the Second Joint Workshop of the Secretariat of 
the United Nations Conference on Trade and Development (UNCTAD) and the International Rubber Study 
Group on Rubber and the Environment (1998) (Exhibit BRA-125)); "Environmental concerns over the proper 
disposal of scrap tires represent a continuing challenge to the industry.  While tire producers have received most 
of the attention thus far, all rubber product manufacturers will ultimately face the problems of dealing with 
waste and discarded material.  Rubber products are more difficult to recycle than plastics because they cannot be 
reprocessed by the simple application of heat and pressure.  Recycling processes are based on mechanical 
desegregation of the article, separation, recovery of the rubber component and incorporation of the resultant 
"crumb" rubber into another manufacturing process. ... Only a small number of applications have been 
developed to use recycled rubber, but many more will emerge as the costs of environmental compliance 
escalate.  Some existing, limited uses of recycled rubber include rubberised asphalt, athletic flooring,  and 
rubber mats and carpet underlay" (Human Resources and Social Development Canada, Rubber Industry (circa 
1999) (Exhibit BRA-131)). 

1369 Brazil's first written submission, para. 52. 
1370 Brazil's first oral statement, para. 34. 
1371 For instance: Tyres Report "[t]echnology also exists to use microwaves to break down tyres into oil, 

steel and carbon black, but this has not had much impact on the market as yet" (UK Environment Agency 
(Exhibit EC-15));  "The pyro-oil may be used as fuel or mixed in equal proportion with diesel oil.  After 
refining, the 'pyro-carbon' may be used as a semi-reinforcing  filler or as an active carbon.  Even if recent 
technological advances have improved product quality, it is still unclear whether there is a market demand for 
this product" (Technical Working Group of the Basel Convention, Technical Guidelines on the Identification 
and Management of Used Tyres (Exhibit EC-18));  "[i]t is also likely that the thermal distillation (pyrolisis) of 
scrap tires will not be a technology which will have an impact on the market for scrap tires" (John Serumgard, 
Internalization of Scrap Tire Management Costs: A Review of the North American Experience, in Proceedings 
of the Second Joint Workshop of the Secretariat of the United Nations Conference on Trade and Development 
(UNCTAD) and the International Rubber Study Group on Rubber and the Environment (1998) (Exhibit 
BRA-125, p. 15)). 

1372 Brazil's first oral statement, para. 54. 
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above and the availability of a less trade-restrictive alternative measure, to determine whether the 
measure at issue is "necessary" within the meaning of Article XX(b).1373   

7.210 We first recall that we have found the protection of human, animal, and plant life and health 
against risks arising from the accumulation of waste tyres to be an important objective.  Specifically, 
we have found that the objective of protecting human life and health against life-threatening diseases, 
such as dengue fever and malaria, is both vital and important in the highest degree.1374  This factor 
must be taken into account in assessing the challenged measure.  At the same time, we agree with the 
European Communities that the importance of human life and health in and of itself is not sufficient to 
establish that a measure is necessary for the purposes of Article XX(b).1375  Rather, we are required to 
assess whether the challenged measures, i.e. the specific measures chosen by Brazil in order to 
address this important objective, is necessary.  In making this assessment, we must consider in 
particular the trade-restrictiveness of the challenged measure and its contribution to the achievement 
of the objective, in light of the availability to Brazil of any alternative measures.   

7.211 In this instance, we have found that the challenged measure, being an import ban, was by 
design as trade-restrictive as can be in respect of the products that it covers, i.e. retreaded tyres.  We 
note that the European Communities argued that this, in itself, made it "impossible to consider the 
challenged measure as "necessary"".1376  We do not exclude, however, that there may be circumstances 
in which a highly restrictive measure is necessary, if no other less trade-restrictive alternative is 
reasonably available to the Member concerned to achieve its objective.1377  

7.212 The Panel recalls the Appellate Body's statement that a "necessary" measure is located 
significantly closer to the pole of "indispensable" than to the opposite pole of simply "making a 
contribution to".1378  As we have determined above, an import ban on retreaded tyres has the potential 
to reduce the amount of waste tyres generated on Brazil's territory and, hence, can contribute to the 
realization of the stated objective, i.e. the protection of human, animal and plant life and health from 
the risks posed by the accumulation of waste tyres.  Moreover, our examination of the alternatives 
identified by the European Communities suggests that no alternative measure is reasonably available 
that could avoid the generation of the specific risks arising from imported retreaded tyres.  
Alternatives that would involve management or disposal of the tyres once imported do exist, but raise 
their own concerns, either because they lead to the type of risks that Brazil seeks to avoid in the first 
place (unsafe stockpiling and emissions from incineration) or because they would not meet the level 
of protection sought by Brazil.  The safest methods (material recycling) are useful but insufficient on 
their own to absorb the entire amount of waste from end-of-life tyres.  

7.213 In "weighing and balancing" these elements, the Panel is mindful of the specific 
circumstances of this case.  First, based on the elements presented by the parties, it appears to us that  
non-generation measures, i.e. measures that avoid the generation of waste tyres in the first place, are a 
pertinent way of addressing the risks arising from the accumulation of waste tyres.  Secondly, it is 
clear from the submissions of both parties that in addressing such risks, including through the 
management of waste tyres, a combination of measures may be appropriate, so that the question of a 
specific measure's justification does not necessarily present itself in terms of simple alternatives or the 
replacement of one specific measure by another, as it is possible that different measures may address 
different aspects of the same risk and complement each other towards addressing this risk.   

                                                      
1373 Appellate Body Report on US – Gambling, para. 307. 
1374 See paragraphs 7.108-7.112 above. 
1375 European Communities' second written submission para. 13. 
1376 European Communities' first written submission paras. 114-115. 
1377 Indeed, the European Communities itself successfully defended an import ban on importation under 

Article XX, in the EC – Asbestos case. 
1378 Appellate Body Report on Korea - Various Measures on Beef, para. 161. 
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7.214 In this instance, the chosen measure only addresses a specific component of the overall risk 
arising from the accumulation of waste tyres in Brazil, namely the importation of tyres that have 
already exhausted part of their useful life by the time they enter Brazil, and it is applied by Brazil in 
combination with other measures addressing other aspects of the overall risk.  The 
European Communities has suggested a number of alternative ways to address the challenges arising 
from the management and disposal of waste tyres.  None of these methods, by hypothesis, involve 
avoiding the entry of the imported retreaded tyres into Brazil in the first place.  Rather, they would 
aim to address the management and disposal of such tyres, as part of Brazil's overall management and 
disposal strategy for waste tyres in general.  Our examination of these alternatives suggests that none 
of these, either individually or collectively, would be such that the risks arising from waste tyres in 
Brazil would be safely eliminated, as is intended under the current import ban.  In fact, it appears that 
Brazil already implements some of the alternative measures identified by the European Communities 
in order to address the challenges arising from the management of waste tyres.  The imposition of an 
import ban on retreaded tyres thus appears to be consistent with other efforts by Brazil to control the 
risks arising from the accumulation and disposal of waste tyres.    

7.215 In light of these elements and of our analysis of the different factors above, the Panel 
concludes that Brazil has demonstrated that the alternative measures identified by the 
European Communities do not constitute reasonably available alternatives to the import ban on 
retreaded tyres that would achieve Brazil's objective of reducing the accumulation of waste tyres on 
its territory and find that Brazil's import ban on retreaded tyres can be considered "necessary" within 
the meaning of Article XX(b) and is thus provisionally justified under Article XX(b). 

7.216 We wish to stress that we reach this conclusion on the basis, inter alia, of a consideration of 
the import ban on retreaded tyres as designed, and in light of the considerations reflected in 
paragraphs 7.125-7.142 in relation to the circumstances in which such an import ban would apply.  
We make no determination, at this stage of our analysis, as to how this measure actually is applied by 
Brazil.  This question will be considered hereafter in the context of our examination of whether the 
challenged measure is applied consistently with the requirements of the chapeau of Article XX.   

(b) Is the measure applied consistently with the requirements of the chapeau of Article XX? 

7.217 The European Communities submits that the import ban does not satisfy the requirements of 
the chapeau of Article XX.1379  Brazil responds that the import ban is applied in a reasonable, 
consistent and predictable manner and that it constitutes neither a means of "arbitrary or unjustifiable 
discrimination" between countries where the same conditions prevail nor a disguised restriction on 
international trade.1380 

(i) General considerations 

7.218 Brazil argues that Members of the WTO have the right under Article XX to adopt and 
enforce measures which constitute general exceptions to the provisions of the GATT, provided that 
those measures are applied in good faith.1381  Brazil claims that the manner in which Brazil applies the 
import ban on retreaded tyres constitutes neither a means of arbitrary or unjustifiable discrimination 
between countries where the same conditions prevail, nor a disguised restriction on international 
trade. 

7.219 The European Communities submits that in US – Gasoline, the Appellate Body stated that 
"the purpose and object of the introductory clauses of Article XX is generally the prevention of abuse 

                                                      
1379 European Communities' first written submission, para. 142. 
1380 Brazil's first written submission, para. 130. 
1381 Brazil's first written submission, quoting the Appellate Body Report on US – Shrimp, at para. 158. 
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of the exceptions of [Article XX]",1382 and in US – Shrimp the Appellate Body added that the 
"chapeau" is:  (i) a balancing principle to mediate between the right of a Member to invoke an 
Article XX derogation and its obligation to respect the right of other Members1383;  (ii) a qualification 
making the Article XX exemptions limited and conditional1384;  and (iii) an expression of the principle 
of good faith in international law.1385  The European Communities claims that the import ban on 
retreaded tyres adopted by Brazil does not fulfil any of these requirements.1386 

7.220 The Panel first observes that, as the Appellate Body noted in US – Gasoline, "[t]he chapeau 
by its express terms addresses, not so much the questioned measure or its specific contents as such, 
but rather the manner in which that measure is applied".1387  Therefore, pursuant to the chapeau of 
Article XX, we will need to address whether, although the measure itself falls within the terms of 
Article XX(b),  the application by Brazil of its import ban on retreaded tyres is such as to constitute "a 
means of arbitrary or unjustifiable discrimination between countries where the same conditions 
prevail" or "a disguised restriction on international trade".   

7.221 In proceeding with our analysis, we also have in mind the guidance provided in earlier panel 
and Appellate Body rulings with respect to the chapeau of Article XX of GATT 1994.  In particular, 
we note the Appellate Body's indication that "the fundamental theme – when interpreting the chapeau 
– is to be found in the purpose and object of avoiding abuse or illegitimate use of the exceptions to 
substantive rules available in Article XX";1388 and that the task of interpreting this introductory 
paragraph is essentially the "delicate one of locating and marking out a line of equilibrium "between 
the rights of the Member invoking the exception and those of other WTO Members.  This line of 
equilibrium is not fixed and unchanging and moves "as the kind and the shape of the measures at 
stake vary and as the facts making up specific cases differ."1389 

7.222 We also recall that, as clarified by the Appellate Body, the burden of demonstrating that a 
measure provisionally justified under one or more of the exceptions set out in the individual 
paragraphs of Article XX does not, in its application, constitute abuse of such exception under the 
chapeau, rests on the party invoking the exception.  In this case, therefore, Brazil bears the burden of 
demonstrating that its import ban on retreaded tyres is not applied in a manner that would constitute 
"arbitrary or unjustifiable" discrimination or a "disguised restriction on international trade".1390   

7.223 As set out by the Appellate Body, in US – Shrimp and US – Shrimp (Article 21.5), three types 
of situations regarding the  application of measures provisionally justified under a specific paragraph 
of Article XX might lead to an inconsistency with the chapeau of Article XX;1391   

(a) arbitrary discrimination between countries where the same conditions prevail;   

(b) unjustifiable discrimination between countries where the same conditions prevail; and 

                                                      
1382 European Communities' first written submission, para. 144. 
1383 European Communities' first written submission, para. 144, quoting the Appellate Body Report on 

US – Shrimp, para. 156. 
1384 European Communities' first written submission, para. 144, quoting the Appellate Body Report on 

US – Shrimp, para. 157. 
1385 European Communities' first written submission, para. 144, quoting the Appellate Body Report on 

US – Shrimp, para. 158. 
1386 European Communities' first written submission, para. 145. 
1387 Appellate Body Report on US – Gasoline, p. 21. 
1388 Appellate Body Report on US – Gasoline, p. 25. 
1389 Appellate Body Report on US – Shrimp, para. 159. 
1390 Appellate Body Report on US – Gasoline, pp. 22-23. 
1391 Appellate Body Report on US – Shrimp, para. 150 and Appellate Body Report on US – Shrimp 

(Article 21.5 – Malaysia), para. 118. 



 WT/DS332/R 
 Page 203 
 
 

  

(c) a disguised restriction on international trade.  

7.224 The existence of one of these situations would lead to the measure not being justified under 
Article XX.1392   

7.225 The first two elements ("arbitrary" and "unjustifiable" discrimination), both of which relate to 
the existence of discrimination, will be considered together1393 in light of the close relationship 
between them.  The existence of a "disguised restriction on international trade" is then considered 
separately. 

(ii) Arbitrary or unjustifiable discrimination 

7.226 As clarified by the Appellate Body in previous rulings, a measure should be considered to be 
applied in a manner which constitutes a means of "arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail", if three conditions are met:   

(a) First, the application of the measure results in discrimination;  

(b) Second, the discrimination is arbitrary or unjustifiable in character;   

(c) Third, this discrimination occurs between countries where the same conditions 
prevail.1394 

7.227 We will therefore first consider whether Brazil's application of its import ban on retreaded 
tyres results in discrimination.  If that is the case, then we will need to consider whether such 
discrimination is "arbitrary or unjustifiable" and, if so, whether it occurs between countries where the 
same conditions prevail.   

Is the import ban on retreaded tyres applied in a manner that results in discrimination? 

7.228 Brazil recalls the Appellate Body's explanation that the standard of discrimination 
contemplated in the chapeau of Article XX is different from the standard of discrimination in the 
treatment of products under other substantive obligations of the GATT.1395   

7.229 The Panel agrees that, as clarified by the Appellate Body, the "nature and quality" of the 
discrimination referred to in the chapeau of Article XX is different from the discrimination in the 
treatment of products that might already have been found to be inconsistent with one of the 
substantive obligations of the GATT 1994.  In this instance, the initial violation identified in relation 
to this measure is a prohibition or restriction on importation within the meaning of Article XI.  This 
type of measure (an import ban in this instance), does not necessarily ipso facto result in 
discrimination, as an inconsistency with Articles I or III would.  Thus, any discrimination alleged to 
exist in the application of the measure would arise, in this case, in addition to the restriction that is 
inherently present in the measure by its very nature.  

7.230 Brazil claims that the manner in which it applies this measure is reasonable and in strict 
observance of the express terms of Portaria SECEX 14/2004.1396  
                                                      

1392 Appellate Body Report on US – Shrimp, para. 184. 
1393 This approach has been followed in various previous cases. See the Appellate Body Report on US – 

Gasoline, the Appellate Body Report on US – Shrimp (Article 21.5 – Malaysia), the Appellate Body Report on 
US – Gambling, and the Panel Report on US – Gambling, the Panel Report on EC – Tariff Preferences and the 
Panel Report on EC – Asbestos. 

1394 Appellate Body Report on US-Shrimp, para. 150. 
1395 Brazil's first written submission, para. 133. 



WT/DS332/R 
Page 204 
 
 

  

7.231 The European Communities, however, identifies different sources of discrimination arising 
from Brazil's application of its import ban on retreaded tyres.  First, it argues that discrimination arises 
from the fact that the ban does not apply to retreaded tyres imported into Brazil from other 
MERCOSUR countries, even though they produce the same environmental externalities.1397  Secondly, 
the European Communities argues that the fact that the import ban on used tyres has been 
"suspended" by Brazilian courts has allowed Brazilian manufacturers of retreaded tyres to use 
imported casings, which in the opinion of the European Communities also constitutes discrimination 
against retreaded tyres imported from the European Communities.1398  Finally, in relation to new tyres, 
the European Communities claims that there is discrimination because Brazil has not adopted any 
measure to ensure that new tyres consumed in its territory are retreaded when they become used 
tyres1399 and because Brazil does not restrict the importation and sale of non-retreadable tyres.1400 

7.232 It is worth highlighting in this context that the European Communities has also clearly 
indicated that it is not alleging that the non-application of the ban to retreaded tyres made from 
domestic used tyres constitutes arbitrary or unjustifiable discrimination.1401  

7.233 We will consider in turn the different elements of discrimination identified by the European 
Communities in the application of Brazil's import ban on retreaded tyres. 

Does discrimination arise from the exemption of imports of remoulded tyres 
originating in MERCOSUR countries from the import ban on retreaded tyres (the 
"MERCOSUR exemption")? 

7.234 Turning first to the difference in treatment between MERCOSUR and non-MERCOSUR 
countries, the Panel notes that discrimination is alleged to exist in favour of countries benefiting from 
the MERCOSUR exemption.  It is useful to recall in this respect that the Appellate Body has clarified 
that "discrimination" within the meaning of the chapeau could occur between different exporting 
Members, as well as between exporting Members and the importing Member concerned."1402   

7.235 In this instance, Brazil does not deny that the exemption of imports of remoulded tyres 
originating in MERCOSUR countries gives rise to discrimination between those imports and those of 
the European Communities (and other WTO Members).1403   Indeed, the exemption, by its very nature, 
allows imports originating from other MERCOSUR countries to enter Brazil while the same products 
are not authorized for importation, if they originate in other WTO Members.  The exemption therefore 
gives rise to discrimination, between MERCOSUR countries and other WTO Members.   

7.236 The MERCOSUR exemption is contained in Portaria SECEX 14/2004, which is also the very 
instrument that provides the legal basis for the import ban.  We recall that in our consideration of the 
provisional justification of the import ban under paragraph (b), we focused our analysis on the import 
ban itself, i.e. on the measure that had been found to be inconsistent with Article XI.1 of GATT 1994 

                                                                                                                                                                     
1396 Brazil's first written submission, para. 134. 
1397 European Communities' first written submission, para. 147. 
1398 European Communities' first written submission, para. 147. 
1399 European Communities' first written submission, para. 149. 
1400 European Communities' second oral statement, para. 92. 
1401European Communities' first oral statement, para. 94. 
1402 Appellate Body Report on US – Gasoline, p. 24; see also the Appellate Body Report on US – 

Shrimp, para. 150. 
1403 Brazil's first written submission, para. 136 and European Communities' first written submission, 

para. 147. 
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in the first place.  At this stage of our analysis, however, we are required to focus on the manner in 
which the measure is applied. 1404    

7.237 The fact that the MERCOSUR exemption is foreseen in the very legal instrument containing 
the import ban itself does not, in our view, prevent us from taking it into consideration in the context 
of our examination, under the chapeau, of the manner in which the measure is applied.  In its ruling in 
US – Shrimp, the Appellate Body clarified that "the application of a measure may be characterized as 
amounting to an abuse or misuse of an exception of Article XX not only when the detailed operating 
provisions of the measure prescribe the arbitrary or unjustifiable activity, but also where a measure, 
otherwise fair and just on its face, is actually applied in an arbitrary or unjustifiable manner"(emphasis 
added)1405.  This clearly supports the view that an unjustifiable discrimination can arise from elements 
actually prescribed in the measure itself.  This was in fact the case in US-Gasoline, where the 
Appellate Body examined the contents of the statutory baselines for different suppliers in the context 
of the chapeau, rather than under paragraph (g).1406 

7.238 The Panel finds therefore that the MERCOSUR exemption can be considered to form part of 
the manner in which the import ban imposed by Brazil on retreaded tyres – the measure provisionally 
justified under Article XX(b) – is applied and that it gives rise to discrimination within the meaning of 
the chapeau of Article XX, between MERCOSUR and non-MERCOSUR countries.   

Does discrimination arise from the importation of used tyres through court 
injunctions? 

7.239 The European Communities also alleges that discrimination arises from the fact that the 
import ban imposed by Brazil on used tyres (also contained in Portaria SECEX 14/2004) has been, in 
the words of the European Communities, "suspended" through the grant of court injunctions allowing 
such imports in spite of the ban.   

7.240 Brazil considers that the import ban on used tyres is not "suspended" and is both in force and 
enforced.1407  Brazil has recognized, however, that "limited quantities" of used tyres are being 
imported under court injunctions.  Brazil has also clarified, in response to questions by the Panel, that 
these court injunctions have been granted as a result of challenges to the legality and constitutionality 
of the ban enacted through Portaria SECEX 14/2004 and that the Federal Supreme Court has already 
rejected three of the four arguments typically raised in these proceedings.  Brazil also indicated that it 
anticipates that the same court will soon reject also the fourth argument, namely that the ban 
"interferes with the constitutional principle of free enterprise because it restricts access to supplies of 
raw material necessary for domestic retreaders to carry on their business".1408 

7.241 The Panel first observes that it is undisputed that court injunctions have been granted, which 
have enabled the importation of used tyres, from the European Communities and elsewhere, and that 
at least some of these injunctions are presently in place.  The European Communities argues that this 
discriminates in favour of domestic retreaded tyres made from imported used tyres, which generate 
the same waste as that arising from imported retreads.1409  

7.242 It has not been suggested that there is any significant difference between retreaded tyres made 
in Brazil from imported casings and imported retreaded tyres.  Further, Brazil has not disputed that 

                                                      
1404 Appellate Body Report on US – Gasoline, p.22. 
1405 Appellate Body Report on US – Shrimp, para. 160. 
1406 Appellate Body Report on US – Gasoline, p. 23.  
1407 Brazil's second written submission, para. 151. 
1408 See Brazil's answer to panel question No. 14. 
1409 European Communities' first oral statement para. 94. 
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retreaded tyres made from imported used tyres would produce the same environmental externalities 
and waste management issues as imported retreads. 

7.243 In light of these elements, the Panel finds that to the extent that it enables retreaded tyres to 
be produced in Brazil from imported casings while retreaded tyres using the same casings cannot be 
imported, permitting imports of used tyres through court injunctions results in discrimination in 
favour of tyres retreaded in Brazil using imported casings, to the detriment of imported retreaded 
tyres.  

Does discrimination arise from the absence of comparable measures in relation to 
new tyres? 

7.244 Finally, the European Communities has argued that in relation to new tyres, there is 
discrimination because Brazil has not adopted any measure to ensure that new tyres consumed in its 
territory are retreaded when they become used tyres1410 and because Brazil does not restrict the 
importation and sale of non-retreadable new tyres.1411  We consider these two aspects in turn. 

Retreading of new tyres consumed in Brazil 

7.245 The European Communities argues that discrimination exists since Brazil effectively 
imposes on other WTO Members a requirement that imported tyres have the capacity of being 
retreaded once in order to be allowed into Brazil, while its domestic industry does not need to ensure 
that the tyres it produces will be retreaded.  

7.246 Brazil replies that it actively promotes retreading of the tyres it consumes1412 and has 
implemented a number of measures to realize the full promise of retreading.1413  Brazil argues that the 
ban on used and retreaded tyre imports forces domestic retreaders to use casings collected at home, 
even if it raises production costs.1414  CONAMA Resolution 258/1999 exempts domestic retreaders 
from disposal obligations, as long as they process tyres consumed within the country's territory.1415  
Finally, Brazil continues to promote better tyre care to increase the collected tyres' suitability for 
retreading (e.g. the 1997 National Code of Traffic).1416 

7.247 The Panel notes that, even assuming, as the European Communities argues, that the "capacity 
of being retreaded once" were a requirement effectively placed by Brazil on imported tyres, this 
would not be equivalent to ensuring that tyres produced domestically "will be retreaded" (emphasis 
added).  Rather, the "equivalent" requirement for domestic tyres would be that they have the capacity 
to be retreaded in Brazil.  We recall in this respect our earlier conclusion that Brazil has established 
that it has the production capacity to retread domestic used tyres and that domestic used tyres are 
suitable for retreading and are being retreaded.1417  Thus the Panel concludes that Brazil has 
established that, prima facie, the tyres produced domestically have the capacity to be retreaded in 
Brazil, and that the European Communities has failed to demonstrate that these tyres are not suitable 
for retreading. 

                                                      
1410 European Communities' first written submission, para. 149. 
1411 European Communities' second oral statement, para. 92. 
1412 Brazil's first written submission, para. 79. 
1413 Brazil's first written submission, para. 81. 
1414 Brazil's first written submission, para. 81. 
1415 Brazil's first written submission, para. 81. 
1416 Brazil's first written submission, para. 82. 
1417 See paragraphs 7.135-7.142above. 
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Retreadability of new tyres sold in Brazil 

7.248 The European Communities argues that not all new tyres are, by virtue of the way in which 
they are constructed, necessarily suitable for being retreaded after their first use.  The European 
Communities argues that the fact that Brazil restricts the importation of retreaded tyres, whereas it 
does not take similar measures against low-quality new tyres is further evidence that the ban 
constitutes arbitrary and unjustifiable discrimination against imported retreaded tyres.1418  The 
European Communities also submits that new tyres that are not retreaded produce the same public 
health and environmental externalities as imported retreaded tyres.1419 

7.249 Brazil has responded that new tyres sold in Brazil (whether manufactured domestically or 
imported) are high-quality tyres that comply with strict technical and performance standards that are 
based on international standards.1420  Brazil contends that tyres manufactured in accordance with these 
standards have the potential to be retreaded and new tyres sold in Brazil are not "cheap low quality 
new tyres" with no potential for future retreading.1421   

7.250 In light of the elements before it, the Panel concludes that Brazil has established that, prima 
facie, the new tyres it allows onto the market are of retreadable quality meeting relevant international 
standards, and that the European Communities has failed to demonstrate that new tyres sold on the 
Brazilian market (whether produced in or imported into Brazil) are low-quality tyres not suitable for 
retreading, such that this would constitute discrimination against imported retreaded tyres.1422 

Conclusion 

7.251 The Panel has determined above that discrimination arises in the application of the measure 
at issue from two sources: discrimination arising from the exemption from the measure at issue of 
imports of remoulded tyres originating in MERCOSUR and discrimination arising from the 
importation of used tyres under court injunctions.  In light of the above determinations, we need to 
consider further whether such discrimination is "arbitrary or unjustifiable" within the meaning of the 
chapeau of Article XX and arises between countries where the same conditions prevail.  As stated by 
the Panel in EC – Asbestos, "if the application of the measure is found to be discriminatory, it still 
remains to be seen whether it is arbitrary and/or unjustifiable between countries where the same 
conditions prevail".1423  

Is the discrimination in the application of the measure "arbitrary" and/or "unjustifiable"? 

7.252 We have determined above that two elements result in discrimination in the application of the 
measure: the MERCOSUR exemption and the allowance, through court injunctions, of imports of 
used tyres.  We will therefore consider in turn whether either source of discrimination is "arbitrary" or 
"unjustifiable".  Before turning to this assessment, we first consider the meaning of these terms.  

Approach of the Panel 

7.253 In the view of the European Communities, the terms "arbitrary" and "unjustifiable" both 
qualify decisions or conducts that are not reasonable.  The European Communities submits that the 
term "arbitrary" has its "centre of gravity" in the lack of consistency and predictability in the 
application of the measure, while the term "unjustifiable" refers more to the lack of motivation and 
                                                      

1418 European Communities' answer to panel question No. 11. 
1419 European Communities' first written submission, para. 149. 
1420 Brazil's answer to the panel question Nos. 12 and 91. 
1421 Brazil's answer to panel question No. 12. 
1422 Exhibit BRA-95. 
1423 Panel Report on EC – Asbestos, para. 8.226. 
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capacity to convince.1424  Moreover, the European Communities submits that what is arbitrary and 
unjustifiable discrimination must be established in relation to the objectives of the measure at issue, in 
the present case, the protection of human life and health.1425 

7.254 According to Brazil, the term "arbitrary" is defined as "dependent on will or pleasure", 
"discretionary", "based on mere opinion or preference", "capricious, unpredictable, inconsistent", 
"unrestrained in the exercise of will or authority", "despotic, tyrannical."1426  Brazil also submits that 
the word "unjustifiable" denotes that which cannot be "legally or morally justified", or shown to be 
"just, reasonable, or correct", or "defensible."1427  Based on these definitions, Brazil submits that the 
only question that the Panel must examine is whether Brazil's measures are applied reasonably and in 
good faith.1428 

7.255 As required by Article 3.2 of the DSU, the Panel must interpret these terms in accordance 
with the customary rules of interpretation of public international law.  As noted earlier, these 
customary rules are reflected in Articles 31 and 32 of the Vienna Convention on the Law of Treaties 
(VCLT).  

7.256 In accordance with Article 31.1 of that convention, we must consider "the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object and purpose".  We 
therefore consider the ordinary meaning of the terms "arbitrary" and "unjustifiable", read in their 
context and in light of the object and purpose of the treaty.   

7.257 We first observe that definitions of "arbitrary", as set out in The Shorter Oxford English 
Dictionary, provide some guidance as to the ordinary meaning of the term:  

"arbitrary 1 Dependent on will or pleasure; 2  Based on mere opinion or 
preference as opp. to the real nature of things; capricious, 
unpredictable, inconsistent; 3  Unrestrained in the exercise of will or 
authority; despotic, tyrannical."1429 

7.258 In US – Shrimp (Article 21.5 – Malaysia), the Panel similarly considered "the ordinary 
meaning of the word 'arbitrary', i.e. 'capricious, unpredictable, inconsistent'".1430  In the same case, the 
Appellate Body highlighted two factors that it found, in that case, to be relevant to an assessment of 
whether the measure was arbitrary within the meaning of the chapeau of Article XX, namely "rigidity 
and inflexibility" of the application of the measure; and the fact that the measure is imposed without 
inquiring into its appropriateness for the conditions prevailing in the exporting countries.1431   

7.259 As to the term "unjustifiable", definitions set out in The Shorter Oxford English Dictionary, 
provide some guidance on its ordinary meaning:  

"unjustifiable    Not justifiable, indefensible."1432 

                                                      
1424 European Communities' first written submission, para. 152. 
1425 European Communities' first oral statement, para. 92; European Communities' second written 

submission, para. 152. 
1426 Brazil's first written submission, para. 135. 
1427 Brazil's first written submission, para. 135. 
1428 Brazil's first oral statement, para. 62. 
1429The Shorter Oxford English Dictionary, Vol. I, p. 109. 
1430 Panel Report on US – Shrimp (Article 21.5 – Malaysia), para. 5.124. 
1431 Appellate Body Report on US – Shrimp, para. 177.   
1432The Shorter Oxford English Dictionary, Vol. II, p. 3450. 
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"justifiable   2  Able to be legally or morally justified; able to be shown to be just, 
reasonable, or correct; defensible."1433 

7.260 Read in the context of the chapeau of Article XX, these definitions suggest, overall, the need 
to be able to "defend" or convincingly explain the rationale for any discrimination in the application 
of the measure.   

7.261 In its ruling on US – Gasoline, the Appellate Body found that discrimination that could have 
been "foreseen" and that was not "merely inadvertent or unavoidable" would be unjustifiable.1434  Two 
specific elements for the justification of discrimination can also be identified in the Panel and 
Appellate Body reports in US – Shrimp and US – Shrimp (Article 21.5 - Malaysia):  first, a serious 
effort to negotiate with the objective of concluding bilateral and multilateral agreements for the 
achievement of a certain policy goal, and secondly, the flexibility of the measure.  These examples 
provide useful illustrations on what might render discrimination "unjustifiable" within the meaning of 
the chapeau of Article XX.   

7.262 We do not assume, however, that exactly the same elements will necessarily be determinative 
in every situation, in assessing whether discrimination in a given case is "arbitrary" or "unjustifiable".  
We recall in this regard the Appellate Body's observation, in its ruling in US – Shrimp, that the 
"location of the line of equilibrium [between the right of a Member to invoke an exception under 
Article XX and the rights of the other Members under varying substantive provisions], as expressed in 
the chapeau, is not fixed and unchanging; the line moves as the kind and the shape of the measures at 
stake vary and as the facts making up specific cases differ".1435    

7.263 Against this background, the Panel will assess whether the discrimination resulting from the 
manner Brazil has applied its import ban on retreaded tyres may be described as "arbitrary" and 
"unjustifiable" within the meaning of the chapeau of Article XX.  

Is the discrimination arising from the MERCOSUR exemption "arbitrary" or 
"unjustifiable"? 

7.264 The European Communities submits that the discrimination between retreaded tyres 
imported from MERCOSUR member States and those imported from non-MERCOSUR countries is 
unreasonable, and therefore arbitrary, because all retreaded tyres, irrespective of their country of 
origin, produce the same environmental externalities.1436  The European Communities also considers 
that the same reasons make the discrimination "unjustifiable".  The European Communities further 
argues that retreaded tyres coming from its territory and those coming from other MERCOSUR 
countries differ in no way and that in fact, the latter are largely produced with casings imported from 
the European Communities and other non-MERCOSUR countries.1437 

7.265 Brazil recalls that the exception of remoulded tyres coming from other MERCOSUR 
countries was introduced through Portaria SECEX 2/2002, after Uruguay prevailed in the proceedings 
against Brazil under the MERCOSUR dispute settlement system.1438  Therefore, Brazil claims that its 
                                                      

1433 The Shorter Oxford English Dictionary, Vol. I, p. 1474. 
1434 Appellate Body Report on US – Gasoline, p. 27. 
1435 Appellate Body Report on US – Shrimp, para. 159. 
1436 European Communities' first written submission, para. 154 
1437 European Communities' second written submission, para. 151. 
1438 Brazil's first written submission, para. 138.  Brazil identifies the following provisions as those 

requiring compliance with the MERCOSUR arbitral tribunal's decision: Brazil was thus required, under the 
Treaty of Asuncion and its Protocols of Brasilia and Ouro Preto, the Brazilian implementing legislation, the 
Decision CMC No. 22/00 and the arbitral award of the MERCOSUR tribunal, to exempt the MERCOSUR 
countries from the import ban (see Brazil's first written submission, para. 137). 
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decision to exempt the MERCOSUR countries from the ban was thus made in compliance with its 
international law obligations1439 and that far from being either arbitrary or unjustifiable, it is an 
expression of Brazil's adherence to the rule of law.1440 

7.266 Brazil further argues that the very language of the regulation that the European Communities 
challenges explicitly provides for the MERCOSUR exception.  According to Brazil, assuming that the 
exemption is permitted under Articles XXIV and XX(d), "there is nothing arbitrary about applying the 
WTO-consistent law as it is written."1441 

7.267 The European Communities further submits that the existence of an international agreement 
to which Brazil is a party or the fact that the application of the import ban is mandated by law cannot 
justify the introduction of unjustifiable and arbitrary discrimination; otherwise, the European 
Communities submits, it would be very easy for any WTO Member to circumvent the requirements of 
the chapeau of Article XX by simply concluding agreements with other WTO Members or by 
providing for a discriminatory application in the law itself".1442 

7.268 Finally, the European Communities claims that the discrimination in the present case is all the 
more unreasonable because Brazil is at least partially responsible for the obligation it now invokes.1443  
According to the European Communities, Brazil consciously chose not to defend itself against 
Uruguay on grounds related to human health and safety, whereas it is now invoking this defence 
against the European Communities.  In the view of the European Communities, this behaviour by 
itself constitutes arbitrary and unjustifiable discrimination between countries where the same 
conditions prevail.1444 

7.269 In response, Brazil explained that the dispositive question in the case against Uruguay was 
whether or not Portaria 8/00 was a new import restriction, in violation of the Decision CMC 22/2000.  
Brazil claims that its attorneys believed that they needed only to show that the import ban had been in 
effect since 1991, and that the 2000 regulation merely clarified the scope of that prohibition.1445 

7.270 The Panel first notes that there has been no suggestion that remoulded tyres imported from 
MERCOSUR countries would differ in any significant way from their European counterparts.1446  The 
health impact of both types of tyres can thus be expected to be comparable.  Indeed, Brazil does not 
seek to justify the discrimination on the basis of any difference in the impact of the products in 
relation to the achievement of its policy objective of reducing the accumulation of waste tyres.  
Rather, Brazil argues that the MERCOSUR exemption is neither arbitrary nor unjustifiable because it 
finds its origin in Brazil's obligation to implement a ruling of a MERCOSUR tribunal, which required 
it to allow MERCOSUR imports of remolded tyres. Brazil also argues that "Brazil's different 

                                                      
1439 Brazil's first written submission, para. 137. 
1440 Brazil's first written submission, para. 137.  Brazil clarifies that it implemented the MERCOSUR 

ruling in the most narrow way possible.  It exempted from the import ban only remolded tyres (a subcategory of 
retreaded tyres) from MERCOSUR countries, because the MERCOSUR case referred only to that category of 
retreaded tyres. 

1441 Brazil's first oral statement, para. 64. 
1442 European Communities' second written submission, paras. 154, 157-58.  The European 

Communities also claims that Brazil's argument would also run against the spirit of Article 34 of the Vienna 
Convention on the Law of Treaties, which precludes a treaty, in this case the Treaty of Asuncion, from affecting 
the rights and obligations of a third State without its consent, European Communities' first oral statement, 
para. 93. 

1443 European Communities' second oral statement, para. 96. 
1444 European Communities' second written submission, para. 165. 
1445 Brazil's answer to the European Communities' question No. 18. 
1446 As noted in footnote 1041 above, remoulded tyres are one of three types of retreaded tyres. 



 WT/DS332/R 
 Page 211 
 
 

  

treatment of its MERCOSUR partners is explicitly authorized under Article XXIV of GATT 1994 
and, therefore, cannot be arbitrary and unjustifiable".1447   

7.271 The key factual circumstances that ultimately led to the exemption of remoulded tyres 
originating in other MERCOSUR countries are undisputed.  Both parties agree that the import ban, as 
it was originally designed in Portaria 8/2000, applied to all retreaded tyres regardless of their country 
of origin, and that it was only after a dispute settlement tribunal established under MERCOSUR found 
Brazil's restrictions on the importation of a certain type of retreaded tyres (remoulded tyres) to be in 
violation of its obligations under MERCOSUR that Brazil exempted that particular kind of retreaded 
tyres from the application of the import ban.  This ruling arose in the context of a challenge initiated 
by Uruguay against Brazil's import ban on remoulded tyres, on the grounds that it constituted a new 
restriction on trade prohibited under the MERCOSUR agreements. We also note that MERCOSUR 
rulings are res judicata for the parties involved and that the European Communities does not dispute 
that Brazil had an obligation, under MERCOSUR, to implement the ruling. 

7.272 The exception of remoulded tyres originating in MERCOSUR therefore does not seem to be 
motivated by capricious or unpredictable reasons.  It was adopted further to a ruling within the 
framework of MERCOSUR, which has binding legal effects for Brazil, as a party to MERCOSUR.  

7.273 We also note that this ruling was adopted specifically in the context of an agreement intended 
to liberalize trade among its members.  This type of agreement inherently provides for preferential 
treatment in favour of its members, thus leading to discrimination between those members and other 
countries.  To the extent that the existence of some discrimination in favour of other members of a 
customs union is an inherent part of its operation, the possibility that such discrimination might arise 
between members of MERCOSUR and other WTO Members as a result of the implementation of the 
MERCOSUR Agreement is not, in our view, a priori unreasonable.   

7.274 We note that this type of agreement is expressly recognized in Article XXIV, which provides 
a framework for WTO Members to discriminate in favour of their partners in customs unions or free 
trade areas, subject to certain conditions.  In making this observation, we make no determination as to 
whether MERCOSUR meets the requirements of Article XXIV in respect of customs unions.1448    

7.275 The European Communities submits, however, that Brazil is at least partially responsible for 
the obligation it now invokes.1449  According to the European Communities, Brazil consciously chose 
not to defend itself against Uruguay on grounds related to human health and safety under 
Article 50(d) of the Montevideo Treaty, whereas it is now invoking this defence against the European 
Communities.  Brazil has acknowledged that it did not invoke the relevant exceptions in the 
Montevideo treaty before the MERCOSUR tribunal, but has explained that, in light of the legal issues 

                                                      
1447 Brazil's second oral statement, para. 107. 
1448 In this part of our analysis, we do not consider whether the exemption is in conformity with 

Article XXIV, as a measure taken within a customs union complying with the requirements of Article XXIV.  
At this stage, we merely observe that the fact that the MERCOSUR exemption was enacted in the context of an 
agreement that establishes further liberalization among its partners provides support for the proposition that 
there is a rational basis for it.  We recall that Brazil has also specifically argued that its "different treatment of 
MERCOSUR partners cannot be considered arbitrary or unjustifiable under Article XX, if it is explicitly 
authorized under Article XXIV".  However, we do not consider that the fact that the measure may be authorized 
under Article XXIV dispenses Brazil from complying with the requirements of Article XX, including the 
requirements of the chapeau.  In particular, we note that Article XXIV:8(a)(i) provides members of a customs 
union sufficient flexibility to eliminate or not eliminate restrictive regulations of commerce as necessary in 
relation to measures taken under, inter alia, Article XX.   

1449 European Communities' second oral statement, para. 96. 
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raised by the case, it had seemed, at the time, that defences based on other grounds were more 
appropriate.1450  

7.276 We do not consider that we are in a position to assess in detail the choice of arguments by 
Brazil in the MERCOSUR proceedings or to second-guess the outcome of the case in light of Brazil's 
litigation strategy in those proceedings.  Nor would it be appropriate for us to engage in such an 
exercise.  We need only consider the details of those proceedings to the extent necessary to determine 
the consistency of the MERCOSUR exemption with the requirements of the chapeau of Article XX, 
and specifically, at this stage of our analysis, whether as a result the import ban on retreaded tyres is 
being applied as a means of "arbitrary" or "unjustifiable" discrimination.  In this respect, we note that, 
although the litigation strategy chosen by Brazil during the MERCOSUR proceedings failed to 
persuade the MERCOSUR tribunal, it does not, in itself, seem unreasonable or absurd.  Brazil has 
explained that it chose to defend its measures in consideration of the specific legal claims raised 
against it in the proceedings.  Furthermore, while the particular litigation strategy followed in that 
instance by Brazil turned out to be unsuccessful, it is not clear that a different strategy would 
necessarily have led to a different outcome.1451  

7.277 The European Communities also argues that the MERCOSUR Arbitral Tribunal simply 
decided that Portaria 8/00 was incompatible with Brazil's obligations under MERCOSUR and did not 
require it to discriminate between MERCOSUR and other WTO Members.1452  Brazil, for its part, 
argued that it was required under the Treaty of Asunción and its Protocols of Brasilia and Ouro Preto, 
the Brazilian implementing legislation, the Decision CMC 22/00 and the arbitral award of the 
MERCOSUR Tribunal, to exempt MERCOSUR countries from the import ban.1453  

7.278 Here again, we consider Brazil's obligations under the ruling by the MERCOSUR tribunal 
only to the extent necessary to determine whether the application by Brazil of the MERCOSUR 
exemption is "arbitrary" or "unjustifiable" within the meaning of the chapeau of Article XX.  We note 
that the text of the decision itself only indicates that Brazil is required to adapt its internal legislation 
in light of the inconsistency found by the arbitral body.  The decision did not expressly provide for a 
particular course of action to implement the ruling.   

7.279 Brazil has argued that the exemption of MERCOSUR imports was effectively the only course 
of action available to it for the implementation of the ruling.1454 We also note Brazil's indication that 
eliminating the import ban altogether was not a reasonable option for the implementation of the 
ruling, "because it would have forced Brazil to abandon its policy objective and its level of protection, 
which is to reduce unnecessary generation of tyre waste to the maximum extent possible".1455 We note 
further Brazil's indication that it implemented the exemption in the most narrow way possible, taking 

                                                      
1450 Brazil has explained that it argued before the tribunal that it was entitled to maintain the ban against 

all imports of retreaded tyres, regardless of the country of origin, including on imports from MERCOSUR 
countries, because the ban was merely a continuation of an existing measure.  Brazil also explains that the 
tribunal did not agree with Brazil's arguments and decided instead that the application of the import ban to 
MERCOSUR countries pursuant to Portaria No. 8/00 was contrary to Decision CMC No. 22 of 29 June 2000, 
which prohibits the adoption of new trade restrictive measures by MERCOSUR countries inter se (Brazil's first 
written submission, para. 137).  

1451 In a similar case between Argentina and Uruguay, the tribunal also reached the conclusion that the 
restriction was unjustified, despite the invocation of the relevant exception by Argentina in those proceedings.  

1452 European Communities' first written submission, para. 72. 
1453 Brazil's first written submission, para. 137. 
1454 See Brazil's answer to panel question No. 73 ("Apart from non-compliance, the only alternative 

available to Brazil was to exempt MERCOSUR member states from the import ban"). 
1455 Brazil's response to Panel question No. 73. 
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into account all of its international law obligations, and limited the exemption to the exact product that 
had been the object of the MERCOSUR ruling, namely remoulded tyres.1456 

7.280 Whether or not this was the only course of action for Brazil to follow, it does not appear to us 
to be a capricious or unpredictable action, in light of Brazil's obligation to comply with the 
MERCOSUR ruling.   

7.281 In light of the above, the discrimination resulting from the MERCOSUR exemption cannot, in 
our view, be said to be "capricious" or "random".  To that extent, the measure at issue is not being 
applied in a manner that would constitute arbitrary discrimination.   

7.282 The European Communities argues that what constitutes an arbitrary or unjustifiable 
discrimination must be established in relation to the objectives of the measure at issue, in the present 
case, the protection of human life and health,1457 and that to rule otherwise would mean that WTO 
Members could discriminate in the application of measures simply by concluding international 
agreements providing for discriminatory application of such measures.  The European Communities 
also argues that this is also contrary to Article XXIV:8(a), which specifically excludes measures taken 
under Article XX from the need to liberalize "substantially all trade" within a customs union or free 
trade area.1458  

7.283 However, in observing that the MERCOSUR ruling provided a reasonable basis for Brazil to 
enact an exemption from the import ban in favour of remoulded tyres originating in MERCOSUR, we 
are not suggesting that the invocation of any international agreement would be sufficient under any 
circumstances, in order to justify the existence of discrimination in the application of a measure under 
the chapeau of Article XX.  Rather, we have considered the specific circumstances of the case, 
including the nature of the international agreement and of the ruling on the basis of which Brazil has 
acted, and concluded that in the circumstances, this provided a reasonable basis for Brazil to enact an 
exemption from the import ban in favour of its MERCOSUR partners. 

7.284 We also do not consider that it is contrary to the terms of Article XXIV:8(a) for us to take into 
account, in our assessment of the measure under Article XX, the fact that the MERCOSUR exemption 
was adopted as a result of Brazil's obligations under MERCOSUR.  As noted by the Appellate Body, 
Article XXIV:8(a) provides "some flexibility" to the members of the members of a customs union to 
maintain certain restrictive regulations of commerce.1459  In this instance, Brazil has not maintained the 
import ban vis-à-vis its MERCOSUR partners, and this has resulted in discrimination towards other 
WTO Members.  Our task under the terms of the chapeau of Article XX is to consider whether this 
discrimination is arbitrary or unjustifiable.  This is a distinct assessment from that which might arise 
under Article XXIV:8(a) as to whether restrictive regulations of commerce have been eliminated on 
"substantially all the trade" in a manner consistent with the terms of that provision. 

                                                      
1456 Brazil's second written submission para. 149.  
1457 See European Communities' first oral statement, para. 91. 
1458 See European Communities' first oral statement, paras. 92 and 93.  The European Communities also 

argues in the same paragraph that this would "run against the spirit of" Article 34 of the Vienna Convention on 
the Law of Treaties, which precludes a treaty from affecting the rights and obligations of a third state without its 
consent.  We note that the European Communities does not suggest that it would actually be contrary to the 
terms of that provision, which provides that "[a] treaty does not create obligations or rights for a third State 
without its consent".  Indeed, in taking account, in the context of our assessment of the consistency of Brazil's 
measure under Article XX, the fact that Brazil is a member of MERCOSUR and has incurred obligations under 
that agreement, we do not believe that we are affecting the rights or obligations of the European Communities 
under the WTO Agreement, and more specifically under Article XX.   Nor does this amount, in our view, to a 
situation in which the MERCOSUR agreement would have created rights or obligations for the European 
Communities without its consent. 

1459 See Appellate Body Report on Turkey – Textiles, para. 48. 
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7.285 However, the fact that we give due consideration to the existence of Brazil's commitments 
under MERCOSUR in our assessment does not imply that the exemption must necessarily be 
justified.  Rather, we must now examine the manner in which the import ban is applied, taking into 
account the existence of an exemption for MERCOSUR members, in order to determine whether the 
discrimination arising from the MERCOSUR exemption is arbitrary or unjustifiable.   

7.286 The MERCOSUR exemption entails that certain imports of retreaded tyres may take place.  
We also note that Brazil has confirmed that under the MERCOSUR exemption, it is quite possible for 
retreaders from MERCOSUR countries benefiting from the exemption to source casings from abroad 
(for example from the European Communities), retread them locally, and then export the retreaded 
tyre to Brazil under the MERCOSUR exemption.1460  This means that casings from non-MERCOSUR 
countries, as well as casings originally used in MERCOSUR, may be retreaded in a MERCOSUR 
country and exported to Brazil as originating in MERCOSUR.  This further increases the potential for 
imports of retreaded tyres to enter into Brazil through the MERCOSUR exemption. 

7.287 If such imports were to take place in such amounts that the achievement of the objective of 
the measure at issue would be significantly undermined, the application of the import ban in 
conjunction with the MERCOSUR exemption would constitute a means of unjustifiable 
discrimination.  The more imports enter Brazilian territory through the exemption, the more Brazil's 
declared policy objective of reducing the unnecessary accumulation of waste tyres to the greatest 
extent possible will be undermined, thereby affecting the justification for the maintenance of the 
import ban vis-à-vis non-MERCOSUR WTO Members.  This is a matter of preserving the "line of 
equilibrium" between Brazil's right to invoke Article XX and the rights of other WTO Members under 
the Agreement.   

7.288 As of the time of the Panel's examination, however, volumes of imports of retreaded tyres 
under the exemption appear not to have been significant.  The European Communities has indicated 
that such imports had increased tenfold since 2002, from 200 to 2,000 tons per year by 2004.1461  That 
figure remains much lower than the 14,000 tons per year imported from the European Communities 
alone prior to the imposition of the import ban.1462  Even if all the retreaded tyres imported from 
MERCOSUR countries were made from used tyres of EC origin, the import ban would still have 
resulted in eighty six percent of the previous imports from the European Communities not taking 
place, for the year 2004.  Thus, the measure's ability to fulfil its objective does not appear to have 
been significantly undermined by the occurrence of imports from other sources, even in the presence 
of an exemption for MERCOSUR imports.  

7.289 The Panel finds, therefore, that, as of the time of the Panel's ruling, the operation of the 
MERCOSUR exemption has not resulted in the measure being applied in a manner that would 
constitute arbitrary or unjustifiable discrimination.   

Is the discrimination arising from the importation of used tyres through court 
injunctions "arbitrary" or "unjustifiable"? 

7.290 The European Communities submits that the import ban is also applied in an arbitrary and 
unjustifiable manner because, due to the injunctions granted to importers of used tyres, retreaded tyres 
continue to be produced in Brazil using imported carcasses.1463  According to the European 

                                                      
1460 See Brazil's answer to panel question No. 72 ("it is possible for tyres used in the EC to be remolded 

in a Mercosul country and then exported to Brazil because Brazil has no control over remolded tyre production 
in other Mercosul members"). 

1461 European Communities' first written submission, para. 83. 
1462 European Communities' first written submission, para. 80. 
1463 European Communities' second written submission, para. 169.  
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Communities the discrimination is not reasonable, and therefore it is arbitrary, because all retreaded 
tyres, made from used tyres not originating in Brazil produce the same environmental externalities in 
Brazil irrespective of the country where they are produced.1464  It also argues that the same reasons 
could be referred to in order to find the discrimination "unjustifiable". 

7.291 Brazil clarifies that the import ban on used tyres has not been suspended in any way and that 
the government of Brazil has consistently opposed in court the injunctions granted to used tyre 
importers.1465  Brazil agrees that the used tyres imported into Brazil on the basis of the preliminary 
injunctions have the same environmental externalities in its territory irrespective of the country where 
they are produced.  However, Brazil adds that this is precisely the reason why it has consistently 
opposed them.1466 

7.292 The Panel first notes that the importation of used tyres into Brazil is prohibited, under the 
terms of Article 40 of Portaria SECEX 14/2004.  There is no disagreement between the parties that 
used tyres have been imported into Brazil in recent years only as a result of injunctions granted by 
Brazilian courts in specific cases.1467  Furthermore, Brazil has provided evidence that it has judicially 
challenged such injunctions, with a certain degree of success.  Therefore, the fact that Brazilian 
retreaders are still able to use imported casings to manufacture their products does not seem to be the 
result of a capricious or unpredictable action of Brazil.  Rather, it was the result of successful court 
challenges to the import ban and finds its basis in the customs authorities' need to give effect to 
judicial orders authorizing the introduction into Brazil of products, the importation of which would 
otherwise be legally impossible. 

7.293 Brazil has provided the Panel with information concerning the arguments submitted by the 
used tyres importers when requesting the preliminary injunctions1468 and the Brazilian authorities' 
challenges to such injunctions.  As in the context of our earlier examination of the MERCOSUR 
ruling that led to the MERCOSUR exemption, our consideration of these elements is limited to what 
is necessary in order for us to determine whether the measure is being applied in a such manner as to 
result in arbitrary or unjustifiable discrimination within the terms of the chapeau of Article XX.  Here 
again, we consider that nothing in the evidence before us suggests that the decisions of the Brazilian 
courts granting these injunctions were capricious or unpredictable.  Moreover, the decision of the 
Brazilian administrative authorities to comply with the preliminary injunctions does not seem 
irrational or unpredictable either.  

7.294 In light of the above, the discrimination resulting from the importation of used tyres into 
Brazil resulting from the injunctions granted to domestic tyre retreaders cannot, in our view, be said to 
be the result of "capricious" or "random" action.  To this extent, the measure at issue is not being 
applied in a manner that would constitute arbitrary discrimination.    

7.295 Nonetheless, the existence of such discrimination leads to a situation in which the very 
casings that Brazil seeks to prevent from entering Brazilian territory, i.e. used tyres that have been 
first used in other (non-MERCOSUR) countries, are in fact entering Brazil through the court 
injunctions.  As noted earlier, the measure's capacity to contribute to the objective of reducing the 
number of waste tyres accumulating in Brazil is premised on imports of used tyres being prohibited, 
so that "second-life" tyres do not enter Brazilian territory, be it as used tyres or as retreaded tyres.  
                                                      

1464 European Communities' first written submission, para. 155.  The European Communities claims 
that in fact, retreading in Brazil should be more problematic, since Brazil also has to deal with some degree of 
industrial losses which inevitably occur, European Communities' second written submission, para. 169. 

1465 Brazil's first written submission, para. 76; Brazil's second written submission, paras. 152 and 153. 
1466 Brazil's second written submission, para. 153. 
1467 See the European Communities' answer to panel question Nol. 22 and Brazil's answers to panel 

question Nos. 13 and 98. 
1468 Brazil's answer to panel question No. 14. 
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The granting of injunctions allowing used tyres to be imported, however,  runs directly counter to this 
premise, as it effectively allows the very used tyres that are prevented from entering into Brazil after 
retreading to be imported before retreading.   

7.296 This has the direct potential to undermine the objective of the prohibition on importation of 
retreaded tyres.  Indeed, to the extent that some of these used tyres are not retreaded and end up as 
waste in Brazil without being used further at all, the adverse impact of these imports is greater than 
the importation of the same casings after retreading would be.1469  If these imports were to take place 
in volumes so as to significantly undermine the achievement of Brazil's declared objective of avoiding 
the unnecessary generation of waste tyres to the greatest extent possible, this would lead to the 
measure being applied in a manner that would constitute a means of unjustifiable discrimination. 

7.297 Indeed, the volumes of imports of used tyres that have actually taken place under the court 
injunctions confirm that the objective of the import ban on retreaded tyres, i.e. prevent the entry of 
short-life tyres into Brazil, has been significantly undermined.  

7.298 Brazil describes the amount of imports of used tyres into Brazil as "limited quantities"1470  and 
claims that with the exception of 2004 and 2005, imports of used tyres through preliminary 
injunctions have not been "particularly high".1471   It has not been able, however, in the course of 
the proceedings, to clarify exactly how many injunctions remain in place and what volumes of 
imports they represent.1472  One of the exhibits submitted by Brazil identifies 24 companies benefiting 
from one or more injunctions authorizing them to import used tyres, as of 15 September 2006.1473   

7.299 The European Communities presents the following figures for imports of used tyres into 
Brazil, citing as source the Brazilian development Ministry's database:1474 

2000 2001 2002 2003 2004 2005 
1,407,618 2,396,898 2,659,704 4,240,474 7,564,360 10,478,466

 
7.300 Brazil has not disputed these figures.  The European Communities also provides figures 
showing volumes of imports of used and retreaded tyres from the European Communities, as follows: 

                                                      
1469 See Brazil's answer to panel question No. 16: "in 2005, Brazilian retreaders imported almost 

11 million casings, of which only 6 million were retreaded or stocked for later use by the importers" and that 
"the remaining casings were either illegally sold or disposed of." (Exhibit BRA-94, however suggests a figure of 
1 million imported used tyres a year are rejected as industrial losses). See also Brazil's answer to question 93 by 
the Panel ("at least nine percent [1 million] of the used tyres imported as raw material for retreading are sold to 
the general public as part-worn (used) tyres" although such sales are illegal in Brazil). Brazil also adds, based on 
Exhibit BRA-69, that domestic retreaders have been fined for reselling imported used tyres as part-worns.  The 
EC suggests that the figures are much smaller (EC comment to Question 93).  

1470 Brazil's second written submission, paras. 151-152. 
1471 Brazil's answer to panel question No. 18, para. 65. 
1472 In response to a question from the Panel as to how many injunctions are currently in force and what 

volumes of imports this represents, Brazil replied that to obtain the information required by the Panel, the 
Brazilian Government would need to consult Brazil's five Appeals Courts (Brazil's answer to question 18 by the 
Panel).  Brazil stated later in the proceedings that in 2006, until July, out of sixteen preliminary injunctions filed 
requesting authorizations to import used tyres, thirteen had been denied ad portas, while the remaining three 
have been appealed and will be adjudicated by the High Courts (Regional Federal Tribunals) (Brazil's second 
written submission, para.137).   

1473 Exhibit BRA-168. 
1474 European Communities' answer to panel question No. 118.  Brazil has also indicated that according 

to the industry data, 27 million used tyres were imported between 2001 and 2005 (Brazil's answers to panel 
questions Nos. 20 and 41, Brazil's second written submission, para. 135).  Brazil states that a total of 272,017 
units of retreaded tyres were imported in 2002-2003 (Brazil's answer to panel question No. 117). 
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Brazil imports of used and retreaded tyres
in kg from the EU

Database: ALICE, extracted 21/04/2006
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Table showing the evolution of Brazil's imports of used and retreaded 
tyres from the EU. [Source: Brazilian trade data base Alice, 
http://aliceweb.desenvolvimento.gov.br/]1475 

7.301 The European Communities further states that in 2005, Brazil imported, largely for the 
purposes of domestic retreading, 10.5 million used tyres (out of which 8.4 million came from the 
European Communities)1476, while the total number of retreaded tyres imported annually to Brazil, 
from all sources, was 2-3 million prior to the import ban.1477   

7.302 These figures suggest that imports of used tyres have taken place in significant amounts.  
More specifically, the figures before us, as cited above, show that in 2005 (the last year for which we 
have complete figures, and also the last full year prior to establishment of this Panel), Brazil imported 
approximately 10.5 million used tyres, compared to 1.4 million in 2000, the year in which the ban on 
imports of used and retreaded tyres was first enacted in, at the time, Portaria 8/00.  This means that 
imports of used tyres to Brazil have not only continued, but increased, by 2005, to reach levels (i.e. 
10.5 million) representing approximately three times the amount of retreaded plus used tyres (2 
million1478 plus 1.4 million) that were annually imported in the year 2000.   

7.303 The result of the court injunctions is therefore that used tyres of foreign origin from which 
retreaded tyres are made are in fact allowed to enter Brazil, with at best the same adverse impact or, at 
worse, a more negative impact on the objective Brazil asserts than the importation of retreaded tyres 
themselves would have, directly defeating the objective of the import ban itself.  Such imports have 
taken place in  significant amounts. 

7.304 We take note of the Brazilian government's efforts, within the Brazilian domestic legal 
system, to prevent the grant, or seek reversal, of court injunctions for the importation of used tyres.  
We also take note of the initiative taken in the course of these proceedings to resolve the matter in a 
definitive manner through the initiation of proceedings at the federal level.1479  However, we also note 

                                                      
1475 European Communities' first written submission, para. 84. 
1476 European Communities' first oral statement, para. 39.  Brazil does not contest the validity of this 

figure, i.e. 10.5 million used tyres imported in 2005 (Brazil's answer to panel questions No. 26).  In response to 
panel question No. 16, Brazil states that in 2005, Brazilian retreaders imported "almost 11 million casings". 

1477 European Communities' answer to panel question No. 118. 
1478 The European Communities has provided that the amount of Brazil's retreaded tyre imports in 2000 

is between 2 and 3.3 million (European Communities' answer to panel question No. 118).  For the purpose of 
our analysis, we have referred to the more conservative figure, 2 million. 

1479 See Brazil's comments on question 118 of the Panel. 
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that, while it hopes to succeed in halting the flow of imports of used tyres arising from such 
injunctions, the Government has not been able, so far, to ensure that no such imports occur.  It is also 
not in a position to guarantee that such imports will cease in the near future.  

7.305 While the Panel appreciates the practical difficulties that may be associated with the 
prevention of such imports within Brazil's domestic legal system, it is of the view that it remains 
incumbent upon Brazil to ensure that it applies its measure in a manner that is consistent with the 
requirements of Article XX.  The fact that the imports arise from court rulings does not exonerate 
Brazil from its obligation to comply with the requirements of Article XX.  Rather, as noted by the 
Appellate Body in US – Shrimp, a Member of the WTO "bears responsibility for acts of all its 
department of government, including its judiciary".1480 

7.306 The Panel finds, therefore, that, since used tyre imports have been taking place under the 
court injunctions in such amounts that the achievement of Brazil's declared objective is being 
significantly undermined, the measure at issue is being applied in a manner that constitutes a means of 
unjustifiable discrimination.   

Does the discrimination occur between countries where the same conditions prevail? 

7.307 Having determined that the measure is being applied in a manner that constitutes a means of 
unjustifiable discrimination, the Panel must now consider whether such discrimination occurs 
between countries where the same conditions prevail.   

7.308 We first recall that the discrimination at issue, which arises from the importation through 
court injunctions of used tyres, favours tyres retreaded in Brazil using imported casings, to the 
detriment of imported retreaded tyres made from the same casings.   The discrimination thus arises 
between Brazil and other WTO Members, including the European Communities.    

7.309 The European Communities has argued that "it is manifest that a casing originating in the 
Euopean Communities is not more problematic from a waste management point of view just because 
it is retreaded in the Euopean Communities rather than in Brazil".1481  In this respect, we recall our 
earlier observation that it has not been suggested by either party that there was any significant 
difference between retreaded tyres made in Brazil from imported casings and imported retreaded 
tyres.1482  We also note that Brazil has not identified any difference between the conditions prevailing 
in Brazil and in other WTO Members, that would be pertinent in the context of considering whether 
the discrimination between retreaded tyres made in Brazil from imported casings and imported 
retreaded tyres occurs between countries where the same conditions prevail.   In light of these 
elements, we conclude that this discrimination occurs between countries where the same conditions 
prevail.  

                                                      
1480 See the Appellate Body Report on US – Shrimp, para. 173 and the references cited in the footnote 

177 to that paragraph.  See also Article 4 of the International Law Commission's Articles on Responsibility of 
States for Internationally Wrongful Acts (2001), which provides that "The conduct of any State organ shall be 
considered an act of that State under international law, whether the organ exercises legislative, executive, 
judicial or any other functions, whatever position it holds in the organization of the State, and whatever its 
character as an organ of the central Government or of a territorial unit of the State".  The Panel also notes in this 
context the provisions of Article XVI:4 of the WTO Agreement, requiring that : "Each Member shall ensure the 
conformity of its laws, regulations and administrative procedures with its obligations as provided in the annexed 
agreements", and the terms of Article XXV:12 of GATT 1994, which foresees that "Each Member shall take 
such reasonable measures as may be available to it to ensure observance of the provisions of this Agreement by 
the regional and local governments and authorities within its territories".  

1481 European Communities' second written submission, para. 169. 
1482 See paragraph 7.242 above. 



 WT/DS332/R 
 Page 219 
 
 

  

7.310 Consequently, the Panel also concludes that since used tyre imports have been taking place 
under the court injunctions in such amounts that the achievement of Brazil's declared objective is 
being significantly undermined, the measure at issue is being applied in a manner that constitutes a 
means of unjustifiable discrimination where the same conditions prevail. 

(iii) Is the measure applied in a manner that constitutes a disguised restriction on international 
trade? 

7.311 The application of a measure "in a manner that would constitute … a disguised restriction on 
international trade" is the third situation envisaged by the chapeau of Article XX, which would lead a 
measure otherwise provisionally justified under one of the paragraphs of Article XX to be in violation 
of that provision.   

7.312 In this instance, Brazil considers that though the import ban imposes restrictions on 
international trade, these restrictions are not "disguised" because there is nothing disguised, deceptive 
or concealed about the ban's application.1483  

7.313 The European Communities, however, argues that the import ban on retreaded tyres 
constitutes a disguised restriction on international trade, to the benefit of new tyre manufacturers 
located in Brazil, and to the benefit of Brazilian and other MERCOSUR retreaders.   

7.314 The Panel first turns to the notion of "disguised restriction on international trade" within the 
meaning of the chapeau of Article XX, before considering whether, in this instance, the import ban 
imposed by Brazil on retreaded tyres is applied in a manner that constitutes such disguised restriction.   

Approach by the Panel 

7.315 Under the very terms of the provision, three elements would need to exist for a violation to 
arise under this part of the chapeau: 

(a) first, this assessment, like those considered above in relation to other aspects of the 
chapeau, relates to the manner in which the measure is applied; 

(b) secondly, the measure is applied in a manner that would constitute a restriction on 
international trade; and 

(c) thirdly, a violation arises if this restriction on international trade is disguised. 

7.316 As far as the first element is concerned, we note that the observations made above in the 
context of the chapeau in general remain pertinent in this context.  As expressed by the 
Appellate Body, the chapeau by its express terms addresses, not so much the questioned measure or its 
specific contents as such, but rather the manner in which that measure is applied.1484 

7.317 With respect to the second element, namely the existence of a "restriction on international 
trade", we agree with Brazil that, just as the standard of "arbitrary or unjustifiable discrimination" 
under the chapeau of Article XX differs from that applied to the determination of the type of 
discrimination that leads to a violation of Articles I or III, the standard of "disguised restriction" under 
the chapeau also differs from the standard of "prohibition or restriction" referred to in Article XI.1.1485  
In this instance, the existence of a restriction on international trade is inherent in the very notion of 

                                                      
1483 Brazil's first written submission, para. 146. 
1484 Appellate Body Report on US – Gasoline, p. 23 (original footnote omitted).  
1485 See Brazil's first written submission, para. 144. 
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import ban, and this restriction is the basis on which the measure has initially been found to be 
inconsistent with Article XI.1. What we are required to examine in this part of our analysis is whether 
the import ban, which by its very nature involves a restriction on international trade, is applied in a 
manner that constitutes a disguised restriction on international trade.  This assessment goes beyond a 
consideration of the existence of the type of restriction inherent in an import ban as such. 

7.318 As to what constitutes such a "disguised restriction" within the meaning of the chapeau, the 
Appellate Body has clarified that: 

"'Arbitrary discrimination', 'unjustifiable discrimination' and 'disguised restriction' on 
international trade may ... be read side-by-side;  they impart meaning to one another.  
It is clear to us that 'disguised restriction' includes disguised discrimination in 
international trade.  It is equally clear that concealed or unannounced restriction or 
discrimination in international trade does not exhaust the meaning of 'disguised 
restriction'."1486  

7.319 From the above, we understand that a restriction need not be formally "hidden" or 
"dissimulated" in order to constitute a disguised restriction on international trade within the meaning 
of the chapeau.  We also note that the existence of a restriction on international trade could be derived 
from "the kinds of considerations" that are otherwise also relevant under other parts of the chapeau.  
We therefore do not exclude that the elements we have considered earlier in determining whether the 
application of the import ban amounts to "arbitrary or unjustifiable discrimination", may also be 
pertinent in determining the existence of a "disguised restriction" on international trade in the 
application of the import ban.   

7.320 More generally, we observe that these terms, as interpreted by the Appellate Body, do not 
suggest that a single test might uniformly apply in all cases to determine the existence of a "disguised 
restriction on international trade".  Rather, the Appellate Body's understanding of the terms suggests 
that the existence of a "disguised restriction on international trade" might be derived from a variety of 
situations where a restriction on international trade, arising in the application of a measure 
provisionally justified under a specific paragraph of Article XX, would lead to that exception being 
abused or illegitimately used.   

7.321 As to the elements that might indicate the existence of such disguised restriction on 
international trade in a given case, both parties highlighted, in response to a question by the Panel, the 
Appellate Body's observation that the chapeau is "but one expression of the principle of good 
faith".1487  The European Communities suggests that "all aspects of the relevant measure have to be 
considered in order to prevent the abuse of the exceptions under Article XX".1488 Brazil agrees with 
the European Communities that both the intent and the effect of a measure can play a valuable role in 
the analysis of a measure under the chapeau, and notes that their relative value will depend on the 
nature of the specific measure at issue and that the specific facts of the case should determine factors 
that are most relevant to the "disguised restriction" analysis under the chapeau.1489 Brazil considers 
that there is no "ready formula to help determine whether a measure is applied in a manner which 
would constitute a disguised restriction on international trade".1490   

                                                      
1486 Appellate Body Report on US – Gasoline, p. 25. 
1487 See responses to Panel  Question No. 127. 
1488 European Communities' answer to panel question No. 127. 
1489 Brazil's answer to panel question No. 127. 
1490 Brazil's answer to panel question No. 127. 
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7.322 Bearing in mind our earlier observations and the Appellate Body's ruling as cited above, we 
agree that no single element will necessarily be determinative in each and every case, and that a range 
of factors may be relevant to our determination.   

7.323 With these considerations in mind, we turn to an examination of the application of the 
measure at issue in this case.   

Assessment by the Panel 

7.324 The European Communities argues that "the import ban of retreaded tyres was not adopted 
in 2000 with the intention of protecting the public health or the environment.  On the contrary, its 
disguised purpose as well as its effect was to protect the Brazilian industry through a restriction of 
international trade in violation of the objectives of the WTO Agreements" (emphases added).1491    

7.325 Brazil considers, however, that there is nothing deceptive or concealed about the application 
of the ban1492, and that Brazil protects neither its domestic new tyres manufacturers nor domestic and 
MERCOSUR retreaders.  Brazil further submits that it has imposed collection and disposal 
obligations on new tyre importers and manufacturers that demonstrate that there is no protectionist 
intent behind the import ban.1493  

7.326 The Panel first recalls its earlier observation that a restriction need not be formally concealed 
in order to constitute a disguised restriction on international trade within the meaning of the chapeau 
of Article XX.  In this instance, Portaria SECEX 14/2004, which constitutes the current legal basis for 
the ban (as well as SECEX 8/2000, the initial instrument in which an express prohibition on the 
importation of retreaded tyres was imposed) has been published.  It is therefore not "concealed" in any 
formal sense.  However, this is not in itself determinative of whether it might nonetheless be applied 
in a manner that would constitute a disguised restriction on international trade.  

7.327 As described earlier in the justification of the measure under Article XX(b), Brazil has 
explained that the object of the measure was to reduce as much as possible the further accumulation of 
waste tyres in Brazil, and we have found such a policy to fall within the terms of Article XX(b). 

7.328 The European Communities argues, however, that the import ban on retreaded tyres "has, as 
main objective, to protect the Brazilian tyre industry from the competition of the foreign industry, by 
restricting international trade".1494  The European Communities argues that the protective application 
of the ban is apparent from the fact that it emanates from the Ministry responsible for Development, 
Industry and Foreign Trade by means of the measures challenged in this case, which, none of them, 
make any link to the legislation adopted by the Ministry in charge of the environment.1495  It also 
refers to various statements made in the course of a domestic proceeding "against the lifting of the 
retread import ban for MERCOSUR", and to a draft decree introduced by three Brazilian senators to 
abrogate Portaria SECEX No.8/2000.  The European Communities concludes that "the structure of the 
Brazilian legislation and the statements described above prove that the import ban of retreaded tyres 
was not adopted in 2000 with the intention of protecting the public health or the environment".1496  

7.329 Brazil responds that regardless of any statement that may have been made by a trade official 
before the Brazilian National Congress, and wrongly used by the European Communities in these 

                                                      
1491 European Communities' first written submission para. 167. 
1492 Brazil's first written submission, para. 146. 
1493 Brazil's second written submission, para. 155. 
1494 European Communities' first written submission, para. 160. 
1495 European Communities' first written submission, para. 162. 
1496 European Communities' first written submission, paras. 164-167. 
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proceedings, what is relevant in this case is that Brazil clearly demonstrated that there is a legitimate 
environmental and health rationale behind the import ban.  It argues that today, there can be no 
question that the purpose behind the import ban is to protect public health and the environment from 
harms caused by waste tyre accumulation and disposal.1497   

7.330 The Panel agrees that an examination of intent may be helpful in determining whether a 
measure is applied in a manner that constitutes a disguised restriction, in that it may reveal whether "a 
restriction which formally meets the requirements of Article XX(b)" "is in fact only a disguise to 
conceal the pursuit of trade-restrictive objectives".1498  We are mindful, however, that, as the Appellate 
Body noted in Japan – Alcoholic Beverages II, "the aim of a measure may not be easily ascertained".   

7.331 We first note that Portaria SECEX 14/2004 was adopted by the Ministry of Development, 
Industry and Foreign Trade, Secretariat for Foreign Trade, inter alia "with a view to consolidating the 
rules governing import operations...".1499  It contains, in Article 40, a general prohibition on the 
granting of import licences for both used and retreaded tyres.1500  The design of the measure is 
therefore consistent with Brazil's declared objective of reducing the further accumulation of waste 
tyres in its territory by avoiding the importation of short-lifespan tyres.1501 The fact that it has been 
adopted by the Ministry of Development, Industry and Foreign Trade in an instrument regulating 
import licensing does not, in our view, imply that the specific prohibition it contains in relation to 
retreaded tyres could not have reflected health and environmental objectives.   

7.332 In support of its argument that Brazil's import ban on retreaded tyres was not adopted with the 
intention of protecting the public health or the environment, the European Communities refers to a 
number of statements made in the course of judicial and other proceedings in Brazil.  We agree that 
certain statements, in particular those made in an official capacity, may provide useful indications on 
the intent of the legislator or regulator in adopting a specific measure.  We are mindful, however, that 
each statement should be carefully assessed in consideration of the context and capacity in which it is 
being made.1502  

7.333 The European Communities points to a statement by a representative of the Ministry of 
Development, Industry and Foreign Trade, in a public hearing of the Consumer, Environment and 
Minority Protection Committee of the House of Representatives on 10 April 2002 to discuss the 
application of CONAMA No 258/1999, to the effect that:  

"the aim of this decision [the general ban on the importing of used goods] which 
dates from 1990 – precisely the time when Brazil opened up its market to imported 
goods – was, and I believe still is, the protection of the nation's industry."1503   

                                                      
1497 Brazil's answer to panel question No. 129.  Brazil refers to a statement by the International Court of 

Justice (Namibia (Legal Consequences)), cited by the Appellate Body in US – Shrimp, at paragraph 130, fn 109: 
"[a legal] instrument has to be interpreted and applied within the framework of the entire legal system prevailing 
at the time of the interpretation".   

1498 Panel Report on EC – Asbestos, para. 8.236. 
1499 See Preamble of Portaria 14/2004, Exhibit EC-29. 
1500 See Exhibit EC-29. SECEX 8/2000, also issued by the Secretariat for Foreign Trade of the Ministry 

of Development, industry and Foreign Trade, also contained no specific motivation for the prohibition it 
instituted on the granting of import licenses for retreaded and used tyres "for use as consumer goods or raw 
materials" (See Exhibit EC-26). 

1501 See the section on contribution above, esp. paras. 7.123-7.142. 
1502 See Panel Report on Mexico – Taxes on Soft Drinks, para. 8.91, and the reports cited in footnotes 

293 and 294. 
1503 Exhibit EC-52. 
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This statement, however, relates generally to a prohibition on the importation on used goods enacted 
in 1990, rather than to the specific measure under consideration in this proceeding, namely the 
prohibition on the importation of retreaded tyres.  With respect to the specific issue of used tyres, the 
same official explained in detail the concerns associated with their importation, including disposal  
concerns consistent with those that have been exposed in these proceedings by Brazil.1504  
Representatives of the Environment Ministry also detailed at the same hearing a number of concerns 
relating to the importation of used tyres, stressing in particular the environmental concerns and 
disposal challenges associated with the disposal of unserviceable tyres.   This statement therefore does 
not, in our view, support the proposition that Brazil adopted its import ban on retreaded tyres solely 
with a view to protecting the industry. 

7.334 The European Communities also cites a statement by the Union's Advocate General in Porto 
Alegre, in the context of a domestic dispute concerning the exemption of imports of retreaded tyres 
from MERCOSUR countries from fines otherwise applicable to the importation of retreaded tyres.1505  
In that case, the Union prevailed, thereby ensuring that the fines at issue would not apply to 
MERCOSUR imports.   

7.335 The European Communities notes that in that lawsuit, "SECEX stated that the importation of 
used tyres, which is understood to comprise retreaded tyres, was harmful to the level of employment 
in Brazil by creating disloyal competition vis-à-vis domestic tyre manufacturers and by reducing the 
incentive to invest in the country"1506  We first note that, again, these allegations relate to the 
imposition of a ban on the importation of used tyres, rather than on retreaded tyres.1507  We also note 
that the SECEX technical note cited by the European Communities indeed identifies the protection of 
employment as one of the reasons for prohibiting imports of used tyres.  This motivation is, however, 
expressed in final position, and only as an additional reason, after the identification of serious harm to 
the environment and public health as the primary reasons .1508  Indeed, we note that while the 
prohibition on importation of used tyres may be beneficial to the new tyre industry, it is, on the 
contrary, opposed by the retreading industry, as illustrated by the court injunctions examined above.    

7.336 With respect more specifically to the import ban on retreaded tyres, the submission of the 
Union's Advocate General in Porto Alegre and the related SECEX documentation appear to provide 
somewhat inconsistent indications.  The Union's Advocate General's brief, as pointed out by the 
European Communities, asserts that SECEX Portaria No8/2000 "prohibits the importation of 
"retreaded tyres not for the defence of public health and the environment, but to protect national trade 

                                                      
1504 "[the] problem is that we are importing tyres from Europe without adding value, without providing 

employment on the Brazilian market, without generating an advantage from the economy but solving the 
environmental problems of all of these other countries while we overload our own environment with problems, 
because these tyres, apart from the fact that they will be remoulded and may possibly have another 20 thousand, 
30 thousand or 40 thousand kilometres' life in them, will run for another five thousand kilometres and rapidly 
become waste in the environment." (Statement by Mr. Henrique Augusto Gabriel, Legal Adviser, representing 
the Minister of State for Development, Industry and Foreign Trade, Exhibit EC- 120, p 22).   

1505 In this proceeding, the Federal Prosecutor's office launched a "Public Civil Action" in Porto Alegre 
to seek the prohibition of importation of used or reconditioned tyres nationwide, for the protection of public 
health and the environment.  In this dispute, the Union, as the defendant, argued that the harm to the 
environment was not significant, in light in particular of the small volumes of remoulded tyres imported from 
MERCOSUR, that CONAMA 258/1999 provides the basis for ensuring respect for environmental requirements, 
and emphasized Brazil's obligation to comply with the MERCOSUR ruling as the basis for the need to exempt 
MERCOSUR remoulded tyre imports from the fines.  See Exhibit EC-52. 

1506 European Communities' first written submission, para. 164. 
1507 It is not clear that, in this note, SECEX equates used tyres and retreaded tyres, as argued by the 

European Communities.  Indeed, in other parts of the same brief, it is clearly indicated that the issue of allowing 
imports of remoulded tyres from MERCOSUR is not to be confused with imports of used tyres.  

1508 See Exhibit EC-52, p. 50 of the English translation. 
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and industry."1509 This statement is, however, not explained.  The supporting documentation provided 
by SECEX and referred to by the Advocate General suggests a different motivation. It indicates under 
the heading "Economic aspects" that "[t]he prohibition on SECEX issuing licences in 2000 for 
retreaded tyres was due to the concern with possible avoidance of licensing controls on used tyres, 
which were indeed banned from being imported by trade and environmental legislation".1510  Such 
motivation has not been alluded to by Brazil in these proceedings.   

7.337 The European Communities draws further support for the view that the measure was adopted 
with a protectionist intent from the fact that CONAMA Resolution N°258/1999, which foresees 
specific disposal obligations in respect of imported retreaded tyres, was adopted in 1999 and 
subsequently amended,.1511   As noted earlier, this resolution provides for the progressive 
implementation of a recovery programme for unusable tyres, including inter alia, as of January 2004, 
an obligation for importers to ensure final disposal of five unusable tyres for every four imported 
reconditioned tyres, and as of 1 January 2005, final disposal of four unusable tyres for every three 
reconditioned tyres imported.1512  Similar but less onerous disposal requirements are imposed on 
importers of new tyres.    

7.338 We understand the European Communities to be arguing essentially that the adoption of  
CONAMA Resolution 258/99 and its disposal scheme, which do not involve a ban on importation of 
retreaded tyres, reflected the environmental policy of Brazil, while the subsequent adoption of 
SECEX 8/2000 by the Ministry in charge of foreign trade was motivated only by protectionist 
intent.1513     

7.339 We first note that at the time that CONAMA Resolution 258 was adopted, in 1999, neither 
Portaria 8/2000 nor Portaria SECEX 14/2004 (both expressly prohibiting the importation of retreaded 
tyres) had yet been enacted.  It was therefore pertinent for CONAMA Resolution 258 to foresee 
disposal obligations in respect of such importations, on the assumption that they were not expressly 
banned1514.  The preamble of CONAMA Resolution 258 highlights the environmental and public 
health risks associated with unusable tyres, and the need to ensure that such tyres are disposed of, as 
motivation for the measure. If anything, the more onerous obligations placed on importers of 
retreaded as opposed to new tyres in that measure suggest a measure of recognition by the 
environmental agency, before the enactment of Portaria 8/00 or Portaria SECEX 14/2004, that the 
importation of retreaded tyres presents particular disposal challenges.1515 

                                                      
1509 See Exhibit EC-52, para. 51, p. 11 of the English version. 
1510 Exhibit EC-52, p. 29 
1511 European Communities' first written submission, para. 162. 
1512 See Resolution CONAMA 258, Articles 3: III(b) and 3:IV(b).(Exhibit EC-68).  
1513 The European Communities cites in particular the supporting documents by SECEX in the domestic 

lawsuit referred to above, which refer to Resolution CONAMA 258/1999 as representing "environmental law", 
and suggest that environmental law does not prohibit the importation of used tyres.  However, the fines on 
importation which are the object of that dispute, and which do undisputedly relate to importation, are also 
described as being part of "environmental law".  Even assuming that this would constitute a reliable indication 
of the underlying motivation of the measure, it is not clear that a valid distinction can be drawn between 
environmental law and foreign trade law to the effect that the measure has a protectionist intent (see p. 33, para. 
100, Exhibit EC 52). 

1514 Although we note, at the same time, that this is not consistent with Brazil's indication that its 
previous measures on used tyres also encompassed retreaded tyres.  
 1515 It is less clear how the disposal obligations in relation to retreaded tyres contained in CONAMA No 
258/1999 are to be reconciled with the ban on the importation of such tyres as of the entry into force of 
PORTARIA 8/2000, except to the extent that they may apply to imports of retreaded tyres from MERCOSUR 
countries.  We note the explanation provided by the representative of the Ministry of Development, Industry and 
Foreign Trade in the hearing of the Congressional committee referred to earlier, that if someone manages to 
import used tyres in spite of the ban (in particular through court injunctions), "he will not win twice" by first 
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7.340 The European Communities also refers to a draft decree presented by three members of 
parliament in order to revoke Portaria 8/2000, in which the suggestion is made that this measure (i.e. 
the ban on retreaded tyres) was adopted as a result of lobbying by new tyre manufacturers in Brazil 
fearing competition from cheaper imports, despite CONAMA's assessment that a prohibition was not 
necessary to ensure environmental protection.1516  These assertions were made by individual 
legislators in the context of an action to revoke the legal instrument at issue.  They identify an interest 
of the tyre industry in seeking a prohibition on imports of retreaded tyres.  However, we do not 
consider that they provide sufficient evidence of the intention of the legislator as a whole in enacting 
such a prohibition for us to conclude that Brazil's intention in enacting Portaria 8/2000 or 
subsequently Portaria SECEX 14/2004, which is the object of the present dispute, was protectionist.   

7.341 Overall, we are not persuaded that the elements presented to us conclusively demonstrate that 
Brazil did not adopt the prohibition on importation of retreaded tyres with the intention of protecting 
the public health or the environment.   

7.342 We note that a representative of the federal government appears to have argued in court, in 
defending the implementation of the MERCOSUR exemption in respect of fines, that the 
environmental impact of imports of retreaded tyres from MERCOSUR would be minimal, especially 
considered in light of Brazil's obligation to respect its obligations under MERCOSUR.  We also note 
that in that context, the Union's Advocate General suggested that the ban on retreaded tyres was 
adopted for the protection of the national industry.  However, the supporting documents provided by 
SECEX itself in that same lawsuit do not confirm such intent, so that it is not clear on what basis this 
argument was made by the Advocate General.  Other statements referred to by the European 
Communities also do not provide, in our view, a conclusive confirmation of a protectionist intent in 
banning the importation of retreaded tyres.   

7.343 Further, the design of the measure, which bans both used and retreaded tyre imports, is 
consistent with Brazil's declared objective of reducing to the greatest extent possible the unnecessary 
accumulation of short-lifespan tyres, and by banning the import of used as well as retreaded tyres, 
Portaria SECEX 14/2004 in principle deprives Brazilian retreaders of the opportunity to source 
casings from abroad.  While, under this measure, as designed, domestic retreaders would not face 
competition from imported retreads, they would also not benefit from the opportunity to source 
casings from abroad for their own retreading activity. 

7.344 The European Communities also argues that the trade of retreaded tyres from the European 
Communities (and other WTO Members) has ceased to the benefit of retreaded tyre manufacturers 
located in Brazil and in other MERCOSUR countries, who do not have to face competition from a 
product with the same characteristics.   The European Communities further argues that "due to the 
MERCOSUR exemption and the imports in Brazil of used tyres to be retreaded, the export flow from 
the European Communities on tyres has been radically altered.  The European Communities no longer 
exports retreaded tyres to Brazil.  This trade has been replaced by exports of used tyres to Brazil and 
the other MERCOSUR countries, which are used to produce retreaded tyres ...".1517 

                                                                                                                                                                     
bringing the goods in and then escaping disposal obligations (see Exhibit EC-120, p. 23).  Also, to the extent 
that this would be a source of contradiction between "environmental law" and "trade law", the same 
contradiction appears to exist also within the realm of "environmental law" between the disposal obligations in 
CONAMA No 258/1999 and the fines in relation to the importation of retreaded tyres that were the object of the 
dispute cited by the European Communities. 

1516 See Exhibit EC-54. 
1517 European Communities' second written submission, para. 97. 
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7.345 Brazil responds that the prohibition on used tyres has on the contrary significantly increased 
production costs for Brazilian retreaders, as they are deprived of cheap raw material for the domestic 
retreading industry.1518   

7.346 The Panel first notes that the fact that the European Communities no longer exports retreaded 
tyres to Brazil is, in itself, inherent in the existence of an import ban.  This fact alone, which is an 
inevitable consequence of the very existence of the measure provisionally justified under 
Article XX(b), could not be, in this instance, the sole basis for a finding of "disguised restriction on 
international trade" within the meaning of the chapeau.  More specifically however, the European 
Communities argues that this trade has been replaced by trade in used tyres to Brazil and other 
MERCOSUR countries, due to the MERCOSUR exemption and the imports of used tyres to be 
retreaded.  The European Communities further argues that the ban protects new tyre manufacturers in 
Brazil, who benefit from not facing competition from imported retreads, and that the import ban is 
applied in a manner that amounts to a disguised restriction on international trade, to the benefit of 
Brazilian and other MERCOSUR retreaders.  As we understand the European Communities' 
argument, the existence of a disguised restriction on international trade in Brazil's application of the 
import ban on  retreaded tyres arises as a result of the same circumstances that we have considered in 
section (c) above, namely, the importation of used tyres through court injunctions, and the application 
of the MERCOSUR exemption.  We thus consider both aspects in turn.  

Imports of used tyres through court injunctions 

7.347 The Panel first recalls its earlier conclusion that the import ban on retreaded tyres can 
contribute to the reduction of accumulation of waste tyres inter alia when applied in conjunction with 
an import ban on used tyres.1519  As noted above, Portaria SECEX 14/2004 does indeed ban both 
imports of used tyres and imports of retreaded tyres.  In practice, however, as also noted above, a 
number of injunctions have been requested and granted, in order to import used tyres despite the ban 
imposed on their importation.  It is undisputed that, as a result, imports of used tyres have taken place 
under these injunctions, and both parties agree that all imports of used tyres that have occurred since 
the imposition of the ban have taken place under these injunctions.1520    

7.348 We have already found above that the importation of used tyres through these court 
injunctions results in the measure at issue being applied in a manner that constitutes unjustifiable 
discrimination.  The granting of court injunctions for the importation of used tyres has also in effect 
meant that, contrary to the intended design of the measure, domestic retreaders have been able to 
continue to benefit from the importation of used tyres as material for their own activity in significant 
amounts,1521 while their competitors from non-MERCOSUR countries have been kept out of the 
Brazilian market.  The restriction on international trade inherent in the banning of imports of 
retreaded tyres has thus operated to the benefit of domestic retreaders, while the fulfilment of the 
purpose for which it has been justified is being significantly undermined.   

7.349 In light of the above, we find that, since imports of used tyres take place in significant 
amounts under court injunctions to the benefit of the domestic retreading industry, the import ban on 
retreaded tyres is being applied in a manner that constitutes a disguised restriction on international 
trade.   

                                                      
1518 Brazil's first oral statement, para. 52 and Brazil's second oral statement, para. 63. 
1519 See paragraph 7.139 above. 
1520 European Communities Answer to Panel Question No 22 and Brazil's Answer to Panel Question 

Nos 13 and 98 
1521 See above paragraphs 7.297-7.303 on the volumes of imports of used tyres that have occurred 

through the injunctions. 
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The MERCOSUR exemption 

7.350 The European Communities argues that the MERCOSUR exemption results in the 
application of the measure in a manner that constitutes a disguised restriction on international trade, as 
it alters trade flows in a manner that benefits, in addition to Brazilian retreaders, retreaders from other 
MERCOSUR countries.   

7.351 The Panel understands the European Communities' argument in respect of the MERCOSUR 
exemption to entail that MERCOSUR retreaders do not have to face competition from the European 
Communities or other non-MERCOSUR retreaded tyres on the Brazilian market (since, under Portaria 
SECEX 14/2004, such imports are prohibited), while they at the same time have access to this market 
and can source used casings from the European Communities and elsewhere for importation into 
Brazil.   

7.352 We agree that, to the extent that they are able to import remoulded tyres into Brazil through 
the MERCOSUR exemption without facing competition from any non-MERCOSUR country, 
retreaders from other MERCOSUR countries benefit from the application of the import ban on 
retreaded tyres originating in other countries.  We also recall that under the MERCOSUR exemption, 
it is quite possible for retreaders from MERCOSUR countries benefiting from the exemption to 
source casings from abroad (for example from the European Communities ), retread them locally, and 
then export the retreaded tyre to Brazil under the MERCOSUR exemption1522.  As noted earlier, this 
further increases the potential for imports of retreaded tyres to enter into Brazil through the 
MERCOSUR exemption. 

7.353  If such imports were to occur in significant amounts, they would have the potential to 
undermine the achievement of the stated objective of the prohibition on the importation of retreaded 
tyres, while protecting the retreading industry in the beneficiary countries.  If this were the case, the 
measure would be being applied in a manner that constitutes a disguised restriction on international 
trade. 

7.354 To date, it appears, however, that the volume of imports of remoulded tyres that has actually 
taken place under the MERCOSUR exemption has not been significant.1523  In these circumstances, we 
find that the MERCOSUR exemption, to the extent that it results only in volumes of imports that do 
not significantly undermine the ability of the general import ban on retreaded tyres to fulfil its 
intended objective, does not result in the measure being applied in a manner that constitutes a 
disguised restriction on international trade.  

7.355 In conclusion, the Panel finds that, since imports of used tyres are taking place to the benefit 
of the Brazilian retreading industry in such quantities as to seriously undermine the achievement of 
the stated objective of avoiding the further accumulation of waste tyres in Brazil, the measure at issue 
is being applied in a manner that constitutes a disguised restriction on international trade.  We also 
find that the MERCOSUR exemption, although it also has the potential to similarly undermine the 
achievement of the stated objective of the measure, has not been shown to date to result in the 
measure at issue being applied in a manner that would constitute such a disguised restriction on 
international trade. 

                                                      
1522 See Brazil's answer to panel question No. 72 ("it is possible for tyres used in the 

European Communities to be remolded in a Mercosul country and then exported to Brazil because Brazil has no 
control over remolded tyre production in other Mercosul members"). 

1523 See paragraph 7.288 above. 



WT/DS332/R 
Page 228 
 
 

  

(c) Overall conclusion 

7.356 In conclusion, the Panel finds that the importation of used tyres through court injunctions 
results in the import ban being applied in a manner that constitutes a means of unjustifiable 
discrimination and a disguised restriction to trade within the meaning of the chapeau of Article XX.    

7.357 In light of this conclusion, we find that the measure at issue is not justified under Article XX 
of GATT 1994.   

B. FINES ON IMPORTATION, MARKETING, TRANSPORTATION, STORAGE, KEEPING OR 
WAREHOUSING OF RETREADED TYRES 

7.358 The European Communities claims that the fines imposed under Presidential Decree 3.919 
of 14 September 2001 ("Presidential Decree 3.919") are import restrictions inconsistent with 
Article XI:1, or alternatively, a measure affecting internal sale inconsistent with Article III:4 of the 
GATT 1994 to the extent that some aspects of the measure are found not to constitute a prohibited 
import restriction within the meaning of Article XI:1.1524   

7.359 Brazil describes these measures as anti-circumvention fines that support the import ban.1525  
Brazil states that it does not contest that the fines embodied in Presidential Decree 3.919 are prima 
facie inconsistent with Article XI:1.  However, Brazil does not acknowledge any inconsistency of the 
fines with Article III:4.1526  Brazil however argues that the measure is justified under paragraphs (b) 
and (d) of Article XX.   

1. Preliminary issue:  fines as an enforcement measure 

7.360 Presidential Decree 3.919 provides: 

"Art. 1. The following article is added to Decree no 3.179 of September 21, 19991527: 

"Article 47-A.  Importing used or retreaded tyres: 

Fine of R$ 400.00 (four hundred reais) per unit. 

                                                      
1524 In its request for a panel, the European Communities refers to the following: 
 

"Brazil's imposition, by virtue of Presidential Decree No. 3919 of 
14 September 2001, of a fine of 400 BRL per unit on the importation, as 
well as the marketing, transportation, storage, keeping or keeping in deposit 
or warehouses of imported, but not of domestic retreaded tyres". 
 

In its first submission, the European Communities slightly modifies the description of the contents of 
the measure and refers to it as "the importation, selling, transporting, storing, keeping or warehousing of used or 
reconditioned tyres imported under such conditions" (European Communities' first written submission, 
para. 60). 

1525 Brazil's first written submission, para. 157. 
1526 Brazil's answer to panel question No. 33. 
1527 Presidential Decree 3.179 dated 21 September 1999 is a regulation addressing the sanctions against 

an environmental administrative violation.  See Article 1 of Presidential Decree 3.179 
(Exhibit BRA-73).Article 47-A, which is added, through Presidential Decree 3.919, to Presidential Decree 3.179 
comes under Section III (entitled "Sanctions Applicable to Pollution and Other Environmental Violations") of 
Presidential Decree 3.179.  Brazil has confirmed that Presidential Decree 3.179, as amended by Presidential 
Decrees No. 3.919 and 4.592, is currently legally in force (Brazil's answer to panel question No. 111). 

juansanja
Resaltado



 WT/DS332/R 
 Page 229 
 
 

  

Sole paragraph:  The same penalty shall apply to whosoever trades, 
transports, stores, keeps or maintains in a depot a used or retreaded 
tyre imported under such conditions." (NR) 

Article 2.  This Decree herein enters into force on the date of its publication."1528 

7.361 In respect of its claim on the fines, the European Communities distinguishes two aspects of 
the measure:  (1) a fine of R$ 400 per unit on the importation of retreaded tyres ("fine on 
importation"); and (2) a fine of R$ 400 per unit on the marketing, transportation, storage, keeping or 
warehousing ("fine on marketing") of such imported retreaded tyres.  Nonetheless, the European 
Communities describes both fines as ancillary to the import ban, which they complement and 
reinforce, so that they both violate Article XI:1 of the GATT 1994 as "a punitive measure intended to 
sanction a violation of the import ban imposed by Brazil.1529  At the same time, the European 
Communities argues alternatively that to the extent the fine on marketing is not found to be an import 
restriction inconsistent with Article XI:1, it should be found to be a measure affecting internal sale in 
a manner inconsistent with Article III:4. 

7.362 Brazil describes the fines as a whole as an anti-circumvention measure that safeguards the 
integrity of the import ban by penalizing traders that circumvent import controls through fines and 
argues that the fines are thus a measure to enforce the import ban.1530  Further, in response to a Panel 
question on the implication on the fines of the Panel's possible finding of an inconsistency of the 
import prohibition with the GATT 1994, Brazil responds that if the fines can be considered as 
ancillary to the import prohibition, the fines would, then, likewise be inconsistent with the          
GATT 1994.1531  To Brazil, the anti-circumvention fines are an ancillary enforcement measure that 
must stand or fall with the ban.1532 

7.363 Brazil further submits that it does not acknowledge any inconsistency of the fine on 
marketing with Article III:4 to the extent that the European Communities claims that the fine on 
marketing alternatively violates Article III:4.1533  According to Brazil, because the fines are ancillary 
to the import ban, they are, therefore, a prima facie violation of Article XI:1, not Article III:4.   

7.364 In response, the European Communities submits that since both parties agree that there is a 
prima facie incompatibility with Article XI:1, the Panel need not address the question whether there is 
also a violation of Article III:4.1534 

7.365 In sum, the parties do not dispute the nature of the fines, i.e. that the fines as a whole come in 
addition to and in support of the prohibition on importation as an enforcement measure.  The Panel 
also considers that the fines are linked to the import prohibition to the extent that their purpose is to 
enforce the import ban.  The only raison d'être of the fines is, as Brazil explains, to penalize traders 
that circumvent import controls through fines in the event that foreign retreaded tyres somehow enter 
into the Brazilian market despite the presence of the import prohibition at the border.   

7.366 We are thus of the view that the fines on importation as well as on marketing should be 
examined as a whole rather than separately in this case.  Regardless of the types of activities (i.e. 
"importation" or  "marketing") that are subject to the fines, the fines in their entirety operate as an 
                                                      

1528 Exhibit BRA-72.  Also see Exhibit EC-34.  In this Report, the Panel will refer to the fines described 
in Presidential Decree No. 3.919 as "the fines".   

1529 European Communities' first written submission, paras. 172-174. 
1530 Brazil's first written submission, para. 157. 
1531 Brazil's answer to panel question No. 67. 
1532 Brazil's second written submission, para. 166. 
1533 Brazil's answer to panel question No. 33. 
1534 European Communities' second written submission, para. 185. 
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enforcement measure of the import prohibition.  The Panel will thus examine the fines in their entirety 
as one measure. 

7.367 We will now proceed to examine whether the fines are prima facie inconsistent with 
Article XI:1. 

2. Are the fines inconsistent with Article XI of GATT 1994?   

7.368 The European Communities claims that the fines constitute a restriction on imports 
incompatible with Article XI:1.1535  The European Communities argues that the level of fines is such 
that "it will exceed the normal per unit value of a typical retreaded tyre" and that "it will therefore 
restrict any importations of such tyres into Brazil."1536  Brazil has confirmed that indeed, the fines are 
intended to exceed the per unit value of most tyres, because they are "a punitive measure intended to 
sanction a violation of the import ban imposed by Brazil".1537 

7.369 As noted above in the context of examining the European Communities' claims in relation to 
the import ban, Article XI:1 prohibits "prohibitions or restrictions" on the importation of any product.  
Thus, any measures prohibiting or restricting the importation of other Members' products will fall 
under the scope of Article XI:1. 

7.370 The Panel notes in this regard that the fines do not per se impose a border restriction on 
importation, but rather act as a disincentive to importation, by penalizing it and making it 
prohibitively costly.  The parties also agree that the fines are applied in addition to and in support of 
the actual prohibition on importation as an enforcement measure of the import prohibition.  The issue 
before the Panel is therefore whether such a measure can constitute a restriction on importation within 
the meaning of Article XI:1. 

7.371 In this regard, we recall that the scope of measures falling under "prohibitions or restrictions" 
under Article XI:1 has been interpreted broadly in GATT/WTO jurisprudence to date.  In particular, 
the Panel in India – Autos found that "it is the nature of the measure as a restriction in relation to 
importation which is the key factor to consider in determining whether a measure may properly fall 
within the scope of Article XI:1," and the phrase "restrictions on importation" does not necessarily 
limit the scope of Article XI:1 to border measures.1538  The same Panel found that "any form of 
limitation imposed on, or in relation to importation constitutes a restriction on importation within the 
meaning of Article XI:1".1539 

7.372 We are also of the view that what is important in considering whether a measure falls within 
the types of measures covered by Article XI:1 is the nature of the measure.  In the present case, we 
note that the fines as a whole, including that on marketing, have the effect of penalizing the act of 
"importing" retreaded tyres by subjecting retreaded tyres already imported and existing in the 
Brazilian internal market to the prohibitively expensive rate of fines.  To that extent, we consider that 
the fact that the fines are not administered at the border does not alter their nature as a restriction on 
importation within the meaning of Article XI:1.  In addition, the level of the fines – R$ 400 per unit, 
which significantly exceeds the average prices of domestically produced retreaded tyres for passenger 
cars (R$ 100-280) – is significant enough to have a restrictive effect on importation.1540 

                                                      
1535 European Communities' first written submission, para. 170. 
1536 European Communities' first written submission, para. 172. 
1537 Brazil's answer to panel question No. 66. 
1538 Panel Report on India – Autos, paras. 7.254-7.263. 
1539 Panel Report on India – Autos, para. 7.265. 
1540 Brazil's answer to panel question No. 66. 
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7.373 Thus, the Panel finds that the fines impose limiting conditions in relation to the importation 
of retreaded tyres, and thus act as a restriction on the importation of retreaded tyres within the 
meaning of Article XI:1.  

7.374 Having found that the fines as a whole are a measure falling within the scope of Article XI:1 
and contrary to that provision, the Panel need not examine the European Communities' alternative 
claim under Article III:4 in relation to the fines on marketing. 

3. Are the fines justified under Article XX of GATT 1994? 

(a) Article XX(b) 

7.375 Brazil submits that since the import ban is justified by Article XX(b), the fines, an anti-
circumvention measure to enforce the import ban, is likewise justified by Article XX(b).1541  Brazil 
thus argues that the arguments made by Brazil and the evidence adduced by it to establish that the 
import ban is justified by Article XX(b) also demonstrate that the fines are justified by Article XX(b). 

7.376 The European Communities argues that the fines cannot be justified under Article XX(b) for 
the same reasons that the import ban cannot be justified under Article XX(b).1542 

7.377 The Panel recalls its finding above that the fines are inconsistent with Article XI:1.1543  In 
reaching this conclusion, we were mindful of the fact that the parties also agree that the fines come in 
addition to and in support of the prohibition on importation of retreaded tyres as an enforcement 
measure of this import prohibition. 

7.378 Regarding Brazil's defence of the fines under Article XX(b), the parties also seem to agree 
that whether the fines can be justified under Article XX(b) depends on whether the import prohibition 
can be justified under Article XX(b).1544 

7.379 In this regard, we have found that although the import ban falls within the scope of measures 
covered by paragraph (b) of Article XX, it cannot be justified under Article XX because it is applied 
inconsistently with the requirements under the chapeau of Article XX(b).  Thus, to the extent that the 
fines are a measure that is applied in addition to and in support of the prohibition on importation of 
retreaded tyres, the fines cannot be justified under Article XX(b) for the same reasons as the import 
ban cannot be justified. 

7.380 Therefore, the Panel is of the view that Brazil has not demonstrated that the fines can be 
justified under Article XX(b). 

(b) Article XX(d) 

7.381 Brazil argues that the fines are also justified by Article XX(d) because they are "necessary to 
secure compliance with" the import ban, which is justified by Article XX(b) and therefore not 
inconsistent with the GATT 1994. 

                                                      
1541 Brazil's first written submission, para. 157; Brazil's first oral statement, para. 66; Brazil's second 

written submission, para. 166. 
1542 European Communities' first written submission, para. 179. 
1543 See above paragraphs 7.370-7.373. 
1544 See paragraphs 7.375-7.376 above.  Brazil's first written submission, para. 157; Brazil's first oral 

statement, para. 66; Brazil's second written submission, para. 166.  European Communities' first written 
submission, para. 179. 



WT/DS332/R 
Page 232 
 
 

  

7.382 The European Communities submits that the fines cannot be justified under Article XX(d) 
since Article XX(d) applies only to measures necessary to secure compliance with laws or regulations 
"which are not inconsistent with the provisions of this Agreement" and the import ban is not such a 
law or regulation which is consistent with the GATT 1994.1545  According to the European 
Communities, therefore, Article XX(d) cannot justify the fines independently of whether the fines are 
"necessary" to secure compliance with the import ban. 

7.383 Article XX(d) provides:   

"Subject to the requirement that such measures are not applied in a manner which 
would constitute a means of arbitrary or unjustifiable discrimination between 
countries where the same conditions prevail, or a disguised restriction on 
international trade, nothing in this Agreement shall be construed to prevent the 
adoption or enforcement by any contracting party of measures: 

... 

(d) necessary to secure compliance with laws or regulations which are not 
inconsistent with the provisions of this Agreement, including those relating to 
customs enforcement, the enforcement of monopolies operated under paragraph 4 of 
Article II and Article XVII, the protection of patents, trade marks and copyrights, and 
the prevention of deceptive practices;" 

7.384 In this regard, the Appellate Body in Korea – Various Measures on Beef stated that for a 
measure, otherwise inconsistent with the GATT 1994, to be justified provisionally under 
paragraph (d) of Article XX, the following two elements must be shown1546:  

(i) the measure must be one designed to "secure compliance" with laws or 
regulations that are not themselves inconsistent with some provision of the GATT 
1994; and 

(ii) the measure must be "necessary" to secure such compliance. 

The Appellate Body also stated that a Member invoking Article XX(d) as a justification bears the 
burden of demonstrating that these two elements are met.1547 

7.385 Following the same approach, the Panel will first examine whether the fines are designed to 
secure compliance with a GATT-consistent law or regulation. 

7.386 We recall Brazil's argument in this respect that the fines are necessary to secure compliance 
with the import ban, which is justified by Article XX(b), and thus not inconsistent with the 
GATT 1994.  Brazil thus bases its argument on the assumption that the import ban is justified under 
Article XX(b).   

7.387 As recalled above, the parties do not dispute that the fines are a measure introduced to enforce 
the import ban.  In light of the parties' agreement and our finding above that the fines are indeed a 
measure the existence of which would be meaningless without the import ban, we agree with Brazil 
that the fines are "designed to secure compliance with the import ban". 
                                                      

1545 European Communities' first oral statement, para. 105. 
1546 Appellate Body Report on Korea – Various Measures on Beef, para.157. 
1547 Appellate Body Report on Korea – Various Measures on Beef, para.157, citing Appellate Body 

Report on US – Gasoline, at 21; Appellate Body Report on US – Wool Shirts and Blouses, at 335-337; and Panel 
Report on US – Section 337, para. 5.27. 
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7.388 However, for the reasons explained in paragraphs 7.375-7.380, we found that the import ban, 
a measure inconsistent with Article XI:1 of the GATT 1994, could not be justified by Article XX(b).  
Therefore, the Panel is of the view that the fines cannot be justified under Article XX(d) since they do 
not fall within the scope of measures that are designed to secure compliance with "the laws or 
regulations that are not themselves inconsistent with some provision of the GATT 1994" (emphasis 
added). 

7.389 Having found that Brazil has failed to demonstrate that the import ban – the domestic measure 
with which the fines are allegedly designed to secure compliance – is consistent with the GATT 1994 
and thus has failed to show that the fines can be justified under Article XX(d), we do not consider it 
necessary to proceed to examine whether the fines are necessary to secure such compliance. 

4. Conclusion 

7.390 For the reasons above, the Panel finds that the fines as embodied in Presidential Decree 3.179 
through Presidential Decree 3.919 are inconsistent with Article XI:1 of the GATT 1994.  We also find 
that Brazil has not demonstrated that the fines can be justified either under Article XX(b) or under 
Article XX(d) of the GATT 1994. 

C. STATE LAW RESTRICTIONS ON THE MARKETING OF IMPORTED RETREADED TYRES 

7.391 The European Communities also challenges certain restrictions on the importation and 
marketing of retreaded tyres, imposed by the State of Rio Grande do Sul.1548  The European 
Communities submits that the prohibition of the marketing of retreaded tyres produced outside of 
Brazil under Law 12.114 as well as an allegedly discriminatory disposal obligation under Law 12.381 
are incompatible with Article III:4 of the GATT 1994.1549 

7.392 Brazil does not address the consistency of these measures and states that it does not contest 
that the measures are prima facie in violation of Article III:4.  Brazil instead focuses on the 
justification of the measures under Article XX(b) and claims that this state measure does not warrant an 
independent consideration because it does not restrict imports of retreaded tyres from the European 
Communities any more than the federal import ban does.1550   

1. Preliminary issues 

(a) Measures within the scope of the Panel's terms of reference 

7.393 In addition to Law 12.114 of the Brazilian State of Rio Grande do Sul of 5 July ("Law 
12.114") that is identified in the European Communities' panel request as the relevant state measure at 
issue, the European Communities also develops, in its first written submission, arguments in relation 

                                                      
1548 In its Panel request, the European Communities identifies the following relevant measures:  

"the maintenance of measures at the level of Brazilian States which prohibit 
the sale of imported retreaded tyres.  For instance, Law No. 12.114 of 5 July 
2004 of Rio Grande do Sul which bans the commercialisation of used tyres, 
as which are considered inter alia retreaded that have been manufactured 
outside of Brazil from the casings of used tyres and imported into Brazil." 
 

1549 European Communities' first written submission, para. 181.   
1550 Brazil's first written submission, para. 186. 




