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7.1. INTRODUCTION

The promotion and protection of public health, consumer safety, the envir-
onment, employment, economic development and national security are

core tasks of governments. Often, trade liberalisation and the resulting avail-
ability of better and cheaper products and services facilitate the promotion
and protection of these and other economic and non-economic societal values
and interests. Through trade, environmentally friendly products or life-saving
medicines, that would not be available otherwise, become available to
consumers and patients respectively. At a more general level, trade generates
the degree of economic activity and economic welfare indispensable for the
effective promotion and protection of the societal values and interests referred
to above.

In order to protect and promote these societal values and interests, however,
governments also frequently adopt legislation or take measures that inadver-
tently or deliberately constitute barriers to trade. Members are often politically
and/or economically ‘compelled’ to adopt legislation or measures which are
inconsistent with the rules of WTO law and, in particular, with the principles
of non-discrimination and the rules onmarket access as discussed in Chapters 4
and 5. Trade liberalisation, and its principles of non-discrimination and rules on
market access, often conflict with other important societal values and interests.

This chapter will discuss the rules provided for in WTO law to reconcile
trade liberalisation with other societal values and interests. This chapter will
address the wide-ranging exceptions to the basic WTO rules, allowing Members
to adopt trade-restrictive legislation and measures that pursue these other
societal values and interests. This chapter deals with:

* the ‘general exceptions’ of Article XX of the GATT 1994 andArticle XIV of the
GATS;

* the ‘security exceptions’ of Article XXI of the GATT 1994 and Article XIV bis

of the GATS;
* the ‘economic emergency exceptions’ of Article XIX of the GATT 1994 and

the Agreement on Safeguards;
* the ‘regional integration exceptions’ of Article XXIV:5 of the GATT 1994 and

Article V of the GATS;
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* the ‘balance of payments exceptions’ of Articles XII and XVIII:B of the GATT
1994 and Article XII of the GATS; and

* the ‘economic development exceptions’ of Article XVIII:A of the GATT 1994
and the ‘Enabling Clause’.

These exceptions differ in scope and nature. Some allow deviation from
all other GATT or GATS obligations; others allow deviation from specific
obligations only; some are of indefinite duration; others temporary; some
can be invoked by all Members; others only by a specific category of
Members. However, while different in scope and nature, all the exceptions
have something in common: they allow Members, under specific conditions,
to adopt and maintain legislation and measures that protect other important
societal values and interests, even though this legislation or these measures
are inconsistent with substantive disciplines imposed by the GATT 1994 or the
GATS. These exceptions clearly allow Members, under specific conditions, to
give priority to certain societal values and interests over trade liberalisation, and
its principles of non-discrimination and rules on market access.

7.2. GENERAL EXCEPTIONS UNDER THE GATT 1994

Article XX of the GATT 1994, entitled ‘General Exceptions’, states:

Subject to the requirement that such measures are not applied in a manner which

would constitute a means of arbitrary or unjustifiable discrimination between countries

where the same conditions prevail, or a disguised restriction on international trade,

nothing in this Agreement shall be construed to prevent the adoption or enforcement

by any [Member] of measures:

a. necessary to protect public morals;

b. necessary to protect human, animal or plant life or health;

c. . . .

d. necessary to secure compliance with laws or regulations which are not inconsistent

with the provisions of this Agreement, including those relating to customs enforce-

ment, the enforcement of monopolies operated under paragraph 4 of Article II and

Article XVII, the protection of patents, trade marks and copyrights, and the pre-

vention of deceptive practices;

e. relating to the products of prison labour;

f. imposed for the protection of national treasures of artistic, historic or archaeo-

logical value;

g. relating to the conservation of exhaustible natural resources if such measures

are made effective in conjunction with restrictions on domestic production or

consumption; . . .

Thus, Article XX allows for, inter alia, the protection of some important non-
economic societal values, such as public health and the environment. Note
that paragraphs (c), (h), (i) and (j) are not included above. These paragraphs
relate to trade in gold and silver; obligations under international commodities
agreements; efforts to ensure essential quantities of materials to a domestic
processing industry; and products in general or local short supply. These
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paragraphs have been, and still are, of less importance in international trade
law and practice than the other paragraphs of Article XX. Therefore, they are
not discussed in this chapter.

7.2.1. The nature and function of Article XX of the GATT 1994

The Panel in US – Section 337 noted, with respect to the nature and function of
Article XX:

that Article XX is entitled ‘‘General Exceptions’’ and that the central phrase in the

introductory clause reads: ‘‘nothing in this Agreement shall be construed to prevent the

adoption or enforcement . . . of measures . . . ’’. Article XX(d) thus provides for a

limited and conditional exception from obligations under other provisions. The Panel

therefore concluded that Article XX(d) applies only to measures inconsistent with

another provision of the General Agreement, and that, consequently, the application

of Section 337 has to be examined first in the light ofArticle III:4. If any inconsistencies

with Article III:4 were found, the Panel would then examine whether they could be

justified under Article XX(d).1

In general, Article XX is relevant and will be invoked by a Member only when
ameasure of thatMember has been found to be inconsistent with another GATT
provision. In such a case, Article XX will be invoked to justify the
GATT-inconsistent measure. As the Panel in US – Section 337 noted, the central
phrase in the first sentence of Article XX is that ‘nothing in this Agreement shall
be construed to prevent the adoption or enforcement by any Member of
measures . . . ’. Measures satisfying the conditions set out in Article XX are
thus permitted, even if they are inconsistent with other provisions of the
GATT 1994. As noted by the Panel in US – Section 337, Article XX provides,
however, for limited and conditional exceptions from obligations under other
GATT provisions. The exceptions are ‘limited’ as the list of exceptions in
Article XX is exhaustive. The exceptions are ‘conditional’ in that Article XX
only provides for justification of an otherwise illegal measure when the con-
ditions set out in Article XX – and discussed in detail below – are fulfilled.
While Article XX allows Members to adopt or maintain measures promoting
or protecting other important societal values, it provides an exception to, or
limitation of, affirmative commitments under the GATT 1994. In this light, it
is not surprising that Article XX has played a central role in many GATT and
WTO disputes.

While it could be argued that it is an accepted principle of interpretation
that exceptions are to be construed narrowly (singularia non sunt extendenda)
and that Article XX should, therefore, be construed narrowly, the Appellate
Body has not adopted this approach. Instead, it has advocated in US –

Gasoline and US – Shrimp a kind of balancing between the general rule and the
exception. It stated, with regard to Article XX(g), the exception at issue in
these cases:

1 GATT Panel Report, US – Section 337, para. 5.9.
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The context of Article XX(g) includes the provisions of the rest of the General

Agreement, including in particular Articles I, III and XI; conversely, the context of

Articles I and III and XI includes Article XX. Accordingly, the phrase ‘‘relating to the

conservation of exhaustible natural resources’’ may not be read so expansively as

seriously to subvert the purpose and object of Article III:4. Nor may Article III:4 be

given so broad a reach as effectively to emasculate Article XX(g) and the policies and

interests it embodies. The relationship between the affirmative commitments set out in,

e.g. Articles I, III and XI, and the policies and interests embodied in the ‘‘General

Exceptions’’ listed in Article XX, can be given meaning within the framework of

the General Agreement and its object and purpose by a treaty interpreter only on a

case-to-case basis, by careful scrutiny of the factual and legal context in a given

dispute, without disregarding the words actually used by the WTO Members them-

selves to express their intent and purpose.2

Clearly, therefore, the Appellate Body considers a narrow interpretation
of the exceptions of Article XX, i.e. the exceptions allowing for, inter alia ,
trade-restrictive measures to protect public health or the environment, to
be inappropriate. The Appellate Body advocates a balance between trade liberal-
isation and other societal values.

With regard to the kind of measure that can be justified under Article XX,
the Panel in US – Shrimp ruled that Article XX could not justify measures that
‘undermine the WTO multilateral trading system’3 and that a measure of
a Member ‘conditioning access to its market for a given product upon
the adoption by the exporting Member of certain policies’ would undermine
the multilateral trading system.4 On appeal, however, the Appellate Body
categorically rejected this ruling by the Panel on the scope of measures that
Article XX could justify. The Appellate Body held:

conditioning access to a Member’s domestic market on whether exporting Members

comply with, or adopt, a policy or policies unilaterally prescribed by the importing

Member may, to some degree, be a common aspect of measures falling within the scope

of one or another of the exceptions (a) to (j) of Article XX. Paragraphs (a) to (j) comprise

measures that are recognized as exceptions to substantive obligations established in the

GATT 1994, because the domestic policies embodied in such measures have been recog-

nized as important and legitimate in character. It is not necessary to assume that requiring

from exporting countries compliance with, or adoption of, certain policies (although

covered in principle by one or another of the exceptions) prescribed by the importing

country, renders a measure a priori incapable of justification under Article XX. Such an

interpretation renders most, if not all, of the specific exceptions of Article XX inutile, a

result abhorrent to the principles of interpretation we are bound to apply.5

Measures requiring that exporting countries comply with, or adopt, certain
policies prescribed by the importing country are, in fact, typical of the meas-
ures that Article XX can justify. They are definitely not a priori excluded from
the scope of Article XX.

To date, the Appellate Body has yet to rule whether measures that protect,
or purport to protect, a societal value or interest outside the territorial jurisdic-
tion of the Member taking themeasure, can be justified under Article XX. There

2 Appellate Body Report, US – Gasoline, 18. 3 Panel Report, US – Shrimp, para. 7.44.
4 Ibid ., para. 7.45. 5 Appellate Body Report, US – Shrimp, para. 121.
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is no explicit jurisdictional limitation in Article XX. However, the question is
whether there is an im pl ie d jurisdictional limitation, in that Article XX cannot be
invoked to protect non-economic values outside the territorial jurisdiction of the
Member concerned. In US – Shrimp, a case involving an import ban on shrimp
harvested through methods resulting in the incidental killing of sea turtles, the
Appellate Body noted that sea turtles migrate to or traverse waters subject to the
jurisdiction of the United States, and subsequently stated:

We do not pass upon the question of whether there is an implied jurisdictional

limitation in Article XX(g), and if so, the nature or extent of that limitation. We

note only that in the specific circumstances of the case before us, there is a sufficient

nexus between the migratory and endangered marine populations involved and the

United States for purposes of Article XX(g).6

Questions and Assignments 7.1

When can a Member invoke Article XX of the GATT 1994? Which societal

values are covered by Article XX? Give at least two examples of non-

economic, societal values that are not explicitly referred to in Article XX.

Does Article XX provide for an exhaustive list of grounds of exception? If so,

what are the advantages and the disadvantages of such a closed-list

approach? What did the Appellate Body rule in US – Shrimp regarding the

kinds of measure that may be justified under Article XX? Are measures

aimed at protecting societal values outside the territorial jurisdiction of the

Member taking the measure, within the scope of application of Article XX?

7.2.2. The two-tier test under Article XX of the GATT 1994

Article XX sets out a two-tier test for determining whether a measure, other-
wise inconsistent with GATT obligations, can be justified. In US – Gasoline , the
Appellate Body stated:

In order that the justifying protection of Article XXmay be extended to it, the measure

at issue must not only come under one or another of the particular exceptions –

paragraphs (a) to (j) – listed under Article XX; it must also satisfy the requirements

imposed by the opening clauses of Article XX. The analysis is, in other words, two-

tiered: first, provisional justification by reason of characterization of the measure

under Article XX(g); second, further appraisal of the same measure under the intro-

ductory clauses of Article XX.7

Thus, for a GATT-inconsistent measure to be justified under Article XX, it
must meet:

* the requirements of one of the exceptions listed in paragraphs (a) to (j) of
Article XX; and

* the requirements of the chapeau of Article XX.

6 Ibid. , para . 13 3. 7 Appellate Body Report, US – Gasoline, 22.
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In US – Shrimp, the Appellate Body clarified the relationship between these two
elements or steps of the Article XX test as follows:

The sequence of steps indicated above in the analysis of a claim of justification under

Article XX reflects, not inadvertence or random choice, but rather the fundamental

structure and logic of Article XX. [ . . . ] The task of interpreting the chapeau so as to

prevent the abuse or misuse of the specific exemptions provided for in Article XX is

rendered very difficult, if indeed it remains possible at all, where the interpreter (like

the Panel in this case) has not first identified and examined the specific exception

threatened with abuse. The standards established in the chapeau are, moreover,

necessarily broad in scope and reach: the prohibition of the application of a measure

‘‘in a manner which would constitute a means of arbitrary or unjustifiable discrimina-

tion between countries where the same conditions prevail’’ or ‘‘a disguised restriction on

international trade’’. When applied in a particular case, the actual contours and

contents of these standards will vary as the kind of measure under examination varies.

What is appropriately characterizable as ‘‘arbitrary discrimination’’ or ‘‘unjustifiable

discrimination’’, or as a ‘‘disguised restriction on international trade’’ in respect of one

category of measures, need not be so with respect to another group or type of

measures. The standard of ‘‘arbitrary discrimination’’, for example, under the chapeau

may be different for a measure that purports to be necessary to protect public morals

than for one relating to the products of prison labour.8

[Emphasis added]

In examining whether a measure can be justified under Article XX, one
must always examine, first, whether this measure can be provisionally
justified under one of the specific exceptions listed in paragraphs (a) to (j)
of Article XX and, if so, whether the application of this measure meets
the requirements of the chapeau of Article XX. The following paragraphs will,
therefore, first discuss the specific exceptions and their requirements provided
for in Article XX before analysing the requirements of the chapeau of Article XX.

Questions and Assignments 7.2

What are the main elements of the Article XX test? Does the sequence in

which the constituent elements of the Article XX test are examined matter?

7.2.3. Specific exceptions under Article XX of the GATT 1994

Article XX sets out, in paragraphs (a) to (j), specific grounds of justification for
measures which are otherwise inconsistent with provisions of the GATT 1994.
These grounds of justification relate, inter alia, to the protection of economic
and non-economic societal values such as human, animal or plant life
or health, exhaustible natural resources, national treasures of artistic,
historic or archaeological value and public morals. Comparing the terms
used in the different paragraphs of Article XX, the Appellate Body stated in
US – Gasoline:

8 Appellate Body Report, US – Shrimp, paras. 119–20.
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In enumerating the various categories of governmental acts, laws or regulations

which WTO Members may carry out or promulgate in pursuit of differing legitimate

state policies or interests outside the realm of trade liberalization, Article XX uses

different terms in respect of different categories: ‘‘necessary’’ – in paragraphs (a), (b)

and (d); ‘‘essential’’ – in paragraph (j); ‘‘relating to’’ – in paragraphs (c), (e) and (g); ‘‘for

the protection of’’’ – in paragraph (f); ‘‘in pursuance of’’ – in paragraph (h); and

‘‘involving’’ – in paragraph (i).

It does not seem reasonable to suppose that theWTOMembers intended to require,

in respect of each and every category, the same kind or degree of connection or

relationship between the measure under appraisal and the state interest or policy

sought to be promoted or realized.9

Thus, the paragraphs of Article XX contain different requirements regarding
the relationship between the measure at issue and the societal value pursued.
Some measures need to be ‘necessary’ for the protection or promotion of the
societal value they pursue (e.g. the protection of life and health of humans,
animals and plants), while for other measures it suffices that they ‘relate to’
the societal value they pursue (e.g. the conservation of exhaustible natural
resources). Therefore the grounds of justification, and the accompanying
requirements provided for in Article XX, will be examined separately.

7.2.3.1. Article XX(b): ‘measures necessary to protect human,
animal or plant life or health’

Article XX(b) concerns measures which are ‘necessary to protect human, animal
or plant life or health’. It sets out a two-tier test to determine whether a measure
is provisionally justified under this provision. The Panel in US – Gasoline stated that
the United States, as the party invoking Article XX(b), had to establish:

1. that the policy in respect of the measures for which the provision was invoked fell

within the range of policies designed to protect human, animal or plant life or

health; [and]

2. that the inconsistent measures for which the exception was being invoked were

necessary to fulfil the policy objectives . . . 10

In other words, for a GATT-inconsistent measure to be provisionally justified
under Article XX(b):

* the policy objective pursued by the measure must be the protection of life or
health of humans, animals or plants; and

* the measure must be necessary to fulfil that policy objective.

The first element of this test under Article XX(b) is relatively easy to apply
and has not given rise tomajor interpretative problems. In Thailand – Cigarettes,
for example, the Panel ruled with regard to this element of the test under
Article XX(b):

9 Appellate Body Report, US – Gasoline, 17–18. 10 Ibid ., para. 6.20.
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the Panel accepted that smoking constituted a serious risk to human health and that

consequentlymeasures designed to reduce the consumption of cigarettes fell within the

scope of Article XX(b).11

In EC – Asbestos, Canada appealed the Panel’s finding that ‘the EC have shown
that the policy of prohibiting chrysotile asbestos implemented by the Decree
falls within the range of policies designed to protect human life or health’.12

However, Canada’s appeal on this point was, in fact, not related to the Panel’s
interpretation of the first element of the Article XX(b) test. Instead, it chal-
lenged the Panel’s assessment of the credibility and weight to be ascribed to
the scientific evidence before it. Canada contested the conclusions drawn by
the Panel both from the evidence of the scientific experts and from scientific
reports before it. The Appellate Body, however, rejected this ground of appeal
because it found that the Panel had remained well within the bounds of its
discretion in finding that chrysotile-cement products pose a risk to human life
or health.13 Note that the policies covered by Article XX(b) include public
health policies as well as environmental policies.

The second element of the test under Article XX(b), the ‘necessity’ require-
ment, is more problematic. In Thailand – Cigarettes, the Panel examined
whether Thailand’s import prohibition of cigarettes – inconsistent with
Article XI of the GATT 1947 – was justified under Article XX(b), and ruled as
follows:

The Panel noted that this provision clearly allowed contracting parties to give priority

to human health over trade liberalization; however, for a measure to be covered by

Article XX(b) it had to be ‘‘necessary’’.

The Panel concluded . . . that the import restrictions imposed by Thailand could be

considered to be ‘‘necessary’’ in terms of Article XX(b) only if there were no alternative

measure consistent with the General Agreement, or less inconsistent with it, which

Thailand could reasonably be expected to employ to achieve its health policy objectives.14

The principal health objectives advanced by Thailand to justify its import
restrictions on cigarettes were twofold: first, to ensure the quality of cigarettes
by protecting the public from harmful ingredients in imported cigarettes; and,
secondly, to reduce the consumption of cigarettes in Thailand. Applying its
‘necessity’ test defined above, the Panel in Thailand – Cigarettes therefore
examined:

whether the Thai concerns about the quality of cigarettes consumed in Thailand could

be met with measures consistent, or less inconsistent, with the General Agreement. It

noted that other countries had introduced strict, non-discriminatory labelling and

ingredient disclosure regulations which allowed governments to control, and the

public to be informed of, the content of cigarettes. A non-discriminatory regulation

implemented on a national treatment basis in accordance with Article III:4 requiring

complete disclosure of ingredients, coupled with a ban on unhealthy substances, would

11 GATT Panel Report, Thailand – Cigarettes, para. 73.
12 Panel Report, EC – Asbestos, para. 8.194.
13 Appellate Body Report, EC – Asbestos, para. 162. On the discretionary authority of panels to assess the

credibility and weight to be ascribed to the evidence before it, see above, pp. 238–40.
14 GATT Panel Report, Thailand – Cigarettes, paras. 73 and 75.
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be an alternative consistent with the General Agreement. The Panel considered that

Thailand could reasonably be expected to take such measures to address the quality-

related policy objectives it now pursues through an import ban on all cigarettes

whatever their ingredients.15

With regard to the second health objective of the import restriction at issue,
namely, the reduction of the consumption of cigarettes:

The Panel then considered whether Thai concerns about the quantity of cigarettes

consumed in Thailand could be met by measures reasonably available to it and

consistent, or less inconsistent, with the General Agreement . . .

. . . A ban on the advertisement of cigarettes of both domestic and foreign origin

would normally meet the requirements of Article III:4 [or] . . . would have to be

regarded as unavoidable and therefore necessary within the meaning of Article XX(b)

because additional advertising rights would risk stimulating demand for cigarettes.16

The Panel in Thailand – Cigarettes thus came to the conclusion that there were in
fact various measures consistent with the GATT which were reasonably avail-
able to Thailand to control the quality and quantity of cigarettes smoked and
which, taken together, could achieve the health policy goals pursued by the
Thai government. The import restrictions on cigarettes were therefore not
‘necessary’ within the meaning of Article XX(b).17

In short, for t he Panel in Thailand – Cigarettes, a measure is ‘necessary’ within
the m eaning of Article XX(b ) only when ther e e xists no a lter native measure that i s
GATT-consistent or less inconsistent, and that a Memb er c ould reasonably b e
expected to employ to achieve the public health objectiv e pursued . It is clear
that a Mem ber can only be reasonably expected to employ an alternative m easure
when that measure is at least as effective in achieving the po licy o bjective pursued.

In US – Gasoline, the Panel made an important clarification as to the require-
ment of ‘necessity’ under Article XX(b): it is not the necessity of the policy
objective but the necessity of the disputed measure to achieve that objective
which is at issue. The Panel stated:

it was not the necessity of the policy goal that was to be examined, but whether or not it

was necessary that imported gasoline be effectively prevented from benefiting from as

favourable sales conditions as were afforded by an individual baseline tied to the

producer of a product. It was the task of the Panel to address whether these incon-

sistent measures were necessary to achieve the policy goal under Article XX(b). It was

therefore not the task of the Panel to examine the necessity of the environmental

objectives of the Gasoline Rule, or of parts of the Rule that the Panel did not

specifically find to be inconsistent with the General Agreement.18

In this case, the Panel then examined whether measures existed that were
‘consistent or less inconsistent’ with the GATT 1994 and ‘reasonably available
to the United States to further its policy objectives of protecting human,
animal and plant life or health’.19

In EC – Asbestos, a dispute between Canada and the European Communities
on the French ban on asbestos and asbestos products, Canada argued on appeal

15 Ibid., para. 77. 16 Ibid., para. 78. 17 Ibid ., para. 81.
18 Panel Report, US – Gasoline, para. 6.22. 19 Ibid. , para. 6.25.
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that the Panel erred in applying the ‘necessity’ test under Article XX(b) of the
GATT 1994. In addressing Canada’s arguments in support of its appeal, the
Appellate Body clarified the ‘necessity’ test under Article XX(b) in three import-
ant respects.

First, the Appellate Body noted:

it is undisputed thatWTOMembers have the right to determine the level of protection

of health that they consider appropriate in a given situation. France has determined,

and the Panel accepted,20 that the chosen level of health protection by France is a

‘‘halt’’ to the spread of asbestos-related health risks. By prohibiting all forms of

amphibole asbestos, and by severely restricting the use of chrysotile asbestos, the

measure at issue is clearly designed and apt to achieve that level of health protection.21

It is therefore for WTO Members to determine the level of protection of health
or the environment they consider appropriate. Other Members cannot chal-
lenge the level of protection chosen; they can only argue that the measure at
issue is not ‘necessary’ to achieve that level of protection.

Secondly, in EC – Asbestos, the Appellate Body clarified the meaning of the
requirement, formulated in Thailand – Cigarettes and US – Gasoline, that there is
‘no alternative to the measure at issue that the Member could reasonably be
expected to employ’. Canada asserted, before the Appellate Body, that the
Panel had erred in finding that ‘controlled use’ is not a reasonably available
alternative to the import ban on asbestos. According to Canada, an alternative
measure is only excluded as a ‘reasonably available’ alternative if implementa-
tion of that measure is ‘impossible’. The Appellate Body stated that in determin-
ing whether a suggested alternative measure is ‘reasonably available’, several
factors must be taken into account, alongside the difficulty of implementation.
The Appellate Body subsequently referred to its earlier findings on the ‘neces-
sity’ test under Article XX(d) in Korea – Various Measures on Beef.22 As discussed
below, the interpretation by the Appellate Body in Korea – Various Measures on

Beef, of the term ‘necessary’ in Article XX(d) refers to a ‘range of degrees of
necessity’, so it may be assumed that the same is true for Article XX(b). In EC –

Asbestos, the Appellate Body noted with respect to ‘necessary’ in Article XX(b):

We indicated inKorea – Beef that one aspect of the ‘‘weighing and balancing process . . .

comprehended in the determination of whether a WTO-consistent alternative measure’’

is reasonably available is the extent to which the alternative measure ‘‘contributes to the

realization of the end pursued’’. In addition, we observed, in that case, that ‘‘[t]he more

vital or important [the] common interests or values’’ pursued, the easier it would be to

accept as ‘‘necessary’’ measures designed to achieve those ends. In this case, the objective

pursued by the measure is the preservation of human life and health through the

elimination, or reduction, of the well-known, and life-threatening, health risks posed

by asbestos fibres. The value pursued is both vital and important in the highest degree.23

20 Panel Report, EC – Asbestos, para. 8.204.
21 Appellate Body Report, EC – Asbestos, para. 168.
22 It was held that there is no reason to interpret the ‘necessity’ requirement in Article XX(b) differently

from that in Article XX(d) in the GATT.
23 Appellate Body Report, EC – Asbestos, para. 172.
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In deciding whether a measure is necessary, the Appellate Body therefore also
considers the importance of the societal value pursued by the measure at issue,
as well as the extent to which the alternative measure will contribute to the
protection or promotion of that value.

Thirdly, instead of the requirement in Thailand – Cigarettes that the alternative
measure needs to be GATT-consistent or less inconsistent, the Appellate Body in
EC – Asbestos puts forward another requirement, namely, that the alternative
measure must be less trade-restrictive than the measure at issue. In summarising
the test under Article XX(b), the Appellate Body held in EC – Asbestos:

The . . . question . . . is whether there is an alternative measure that would achieve the

same end and that is less restrictive of trade than a prohibition.24

C a na d a, t h e c o m pl a i n an t i n EC – Asbestos, had asserted that ‘controlled use’ o f
as bestos and asbestos products represented a ‘reas onably avai lable’ mea sure
that would serve the sam e end than the b an on asbestos and asbestos p ro-
ducts. The issue for the Appel late B ody was, therefore, w he ther France could
reas onably be ex pected to employ ‘controlled use’ pr ac t ic es to achieve its
chosen level o f hea lth protection – a halt in the spread of asbestos-rel ated
he alth risks. The Appell ate B ody concluded that this was not the c ase. It
r e as o n e d a s fo l l o w s :

In our view, France could not reasonably be expected to employ any alternative

measure if that measure would involve a continuation of the very risk that the Decree

seeks to ‘‘halt’’. Such an alternative measure would, in effect, prevent France from

achieving its chosen level of health protection. On the basis of the scientific evidence

before it, the Panel found that, in general, the efficacy of ‘‘controlled use’’ remains to

be demonstrated. Moreover, even in cases where ‘‘controlled use’’ practices are

applied ‘‘with greater certainty’’, the scientific evidence suggests that the level of

exposure can, in some circumstances, still be high enough for there to be a ‘‘signifi-

cant residual risk of developing asbestos-related diseases’’. The Panel found too that

the efficacy of ‘‘controlled use’’ is particularly doubtful for the building industry and

for DIY enthusiasts, which are the most important users of cement-based products

containing chrysotile asbestos. Given these factual findings by the Panel, we believe

that ‘‘controlled use’’ would not allow France to achieve its chosen level of health

protection by halting the spread of asbestos-related health risks. ‘‘Controlled use’’

would, thus, not be an alternative measure that would achieve the end sought by

France.25

Note also that the Appellate Body stated with regard to the evaluation of the
‘necessity’ of a measure that:

In justifying a measure under Article XX(b) of the GATT 1994, a Member may also

rely, in good faith, on scientific sources which, at that time, may represent a diver-

gent, but qualified and respected, opinion. AMember is not obliged, in setting health

policy, automatically to follow what, at a given time, may constitute a majority

scientific opinion. Therefore, a panel need not, necessarily, reach a decision under

Article XX(b) of the GATT 1994 on the basis of the ‘‘preponderant’’ weight of the

evidence.26

24 Ibid . 25 Ibid. , para. 174. 26 Ibid ., para. 178.
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Questions and Assignments 7.3

What are the constituent elements of the test under Article XX(b) of the

GATT 1994? When is a measure ‘necessary’ within the meaning of Article

XX(b)? What factors are to be taken into account in determining whether

there is a ‘reasonably available alternative’ within the meaning of the case

law on Article XX(b)? Must a Member invoking Article XX(b) justify the level

of protection of public health or the environment it has chosen to pursue?

Can a Member consider a measure to be ‘necessary’ to achieve a health or

environmental policy objective when the prevailing view among scientists

is that such a measure is not necessary? Briefly describe the measures at

issue in Thailand – Cigarettes and EC – Asbestos and explain how the GATT

panel and the Appellate Body concluded that these measures respectively

were not and were provisionally justified under Article XX(b).

7.2.3.2. Article XX(d): ‘‘measures necessary to secure compliance with . . . ’’

As mentioned above, Article XX(d) concerns and can justify measures:

necessary to secure compliance with laws or regulations which are not inconsistent

with the provisions of this Agreement, including those relating to customs enforce-

ment, the enforcement of monopolies operated under paragraph 4 of Article II and

Article XVII, the protection of patents, trade marks and copyrights, and the preven-

tion of deceptive practices.

Article XX(d) sets out a two-tier test for the provisional justification of
GATT-inconsistent measures. In Korea – Various Measures on Beef, a dispute
concerning the regulation of retail sales of both domestic and imported
beef products (the dual retail system) designed to secure compliance with a
consumer protection law, the Appellate Body ruled:

For a measure, otherwise inconsistent with GATT 1994, to be justified provisionally

under paragraph (d) ofArticleXX, two elementsmust be shown.First, themeasuremust

be one designed to ‘‘secure compliance’’ with laws or regulations that are not themselves

inconsistent with some provision of the GATT 1994. Secondly, the measure must be

‘‘necessary’’ to secure such compliance. A Member who invokes Article XX(d) as a

justification has the burden of demonstrating that these two requirements are met.27

Thus, for a GATT-inconsistent measure to be provisionally justified under
Article XX(d):

* the measure must be designed to secure compliance with national law,
such as customs law or intellectual property law, which, in itself, is not
GATT-inconsistent; and

* the measure must be necessary to ensure compliance.

27 Appellate Body Report, Korea – Various Measures on Beef, para. 157. See also Panel Report, US – Gasoline,
para. 6.31.
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With respect to the first element of the Article XX(d) test, namely, that the
measure must be ‘designed to secure compliance’ with GATT-consistent laws
and regulations, note that the Panel in US – Gasoline found that:

maintenance of discrimination between imported and domestic gasoline contrary to

Article III:4 under the baseline establishment methods did not ‘‘secure compliance’’

with the baseline system. These methods were not an enforcement mechanism. They

were simply rules for determining the individual baselines. As such, they were not the

type of measures with which Article XX(d) was concerned.28

With respect to the second element of the Article XX(d) test, namely, the
‘necessity’ test, the Appellate Body stated in Korea – Various Measures on Beef :

It seems to us that a treaty interpreter assessing a measure claimed to be necessary to

secure compliance of a WTO-consistent law or regulation may, in appropriate cases,

take into account the relative importance of the common interests or values that the

law or regulation to be enforced is intended to protect. The more vital or important

those common interests or values are, the easier it would be to accept as ‘‘necessary’’ a

measure designed as an enforcement instrument.

There are other aspects of the enforcement measure to be considered in evaluating

that measure as ‘‘necessary’’. One is the extent to which the measure contributes to the

realization of the end pursued, the securing of compliance with the law or regulation at

issue. The greater the contribution, the more easily a measure might be considered to

be ‘‘necessary’’. Another aspect is the extent to which the compliance measure pro-

duces restrictive effects on international commerce, that is, in respect of a measure

inconsistent with Article III:4, restrictive effects on imported goods. A measure with a

relatively slight impact upon imported products might more easily be considered as

‘‘necessary’’ than a measure with intense or broader restrictive effects.29

The Appellate Body subsequently held in Korea – Various Measures on Beef :

In sum, determination of whether a measure, which is not ‘‘indispensable’’, may

nevertheless be ‘‘necessary’’ within the contemplation of Article XX(d), involves in

every case a process of weighing and balancing a series of factors which prominently

include the contribution made by the compliance measure to the enforcement of the

law or regulation at issue, the importance of the common interests or values protected

by that law or regulation, and the accompanying impact of the law or regulation on

imports or exports.30

Thus, an evaluation of whether a measure is ‘necessary’, as required by the
second element of the test under Article XX(d), involves, in every case, the
weighing and balancing of factors such as:

* the relative importance of the common interests or values that the law or
regulation to be enforced is intended to protect;

* the extent to which the measure contributes to the securing of compliance
with the law or regulation at issue; and

* the extent to which the compliance measure produces restrictive effects on
international trade.

28 Panel Report, US – Gasoline , para. 6.33. The Panel referred in a footnote to GAT T Panel Report, EEC – Parts
and Comp onents , paras. 5.12–5.18.

29 Appellate Body Report, Korea – Various Measures on Beef , pa ras. 162–3. In ibid ., pa ra. 165, the Appe llate
Body cited GAT T Panel Report, US – Section 337 , para. 5.26.

30 Ibid ., pa ra. 164.
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Questions and Assignments 7.4

What are the constituent elements of the test under Article XX(d) of the

GATT 1994? How does one establish whether a measure is ‘necessary’

within themeaning of Article XX(d)? Briefly describe themeasure at issue in

Korea – Various Measures on Beef and explain how the Appellate Body

concluded that this measure was not provisionally justified under

Article XX(d).

7.2.3.3. Article XX(g): ‘measures relating to the conservation of exhaustible
natural resources . . . ’

Article XX(g) concerns measures relating to the conservation of exhaustible
natural resources. Article XX(g) is fundamentally important because, together
with Article XX(b), it permits measures that depart from core GATT rules for
environmental protection purposes.

Article XX(g) sets out a three-tier test requiring that a measure:

* relate to the conservation of exhaustible natural resources;
* relate to the conservation of exhaustible natural resources; and
* be made effective in conjunction with restrictions on domestic production or

consumption.31

With respect to the first element of the test under Article XX(g), namely, that
themeasuremust relate to the ‘conservation of exhaustible natural resources’,
the Appellate Body, in US – Shrimp, adopted a broad, ‘evolutionary’ interpret-
ation of the concept of ‘exhaustible natural resources’. In this case, the com-
plainants had taken the position that Article XX(g) was limited to the
conservation of ‘mineral’ or ‘non-living’ natural resources. Their principal
argument was rooted in the notion that ‘living’ natural resources are ‘renew-
able’ and therefore cannot be ‘exhaustible’ natural resources. The Appellate
Body disagreed. It noted:

We do not believe that ‘‘exhaustible’’ natural resources and ‘‘renewable’’ natural

resources are mutually exclusive. One lesson that modern biological sciences teach

us is that living species, though in principle, capable of reproduction and, in that sense,

‘‘renewable’’, are in certain circumstances indeed susceptible of depletion, exhaustion

and extinction, frequently because of human activities. Living resources are just as

‘‘finite’’ as petroleum, iron ore and other non-living resources.32

31 See above, pp. 602–3.
32 Appellate Body Report, US – Shrimp, para. 128. In a footnote the Appellate Body noted that the World

Commission on Environment and Development stated: ‘The planet’s species are under stress. There is
growing scientific consensus that species are disappearing at rates never before witnessed on the
planet.’ World Commission on Environment and Development, Our Common Future (Oxford University
Press, 1987), 13.
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The Appellate Body further noted with regard to the appropriate interpret-
ation of the concept of ‘exhaustible natural resources’:

The words of Article XX(g), ‘‘exhaustible natural resources’’, were actually crafted

more than 50 years ago. They must be read by a treaty interpreter in the light of

contemporary concerns of the community of nations about the protection and con-

servation of the environment. While Article XX was not modified in the Uruguay

Round, the preamble attached to the WTO Agreement shows that the signatories to

that Agreement were, in 1994, fully aware of the importance and legitimacy of

environmental protection as a goal of national and international policy. The preamble

of the WTO Agreement – which informs not only the GATT 1994, but also the other

covered agreements – explicitly acknowledges ‘‘the objective of sustainable

development’’.

. . . From the perspective embodied in the preamble of the WTO Agreement, we

note that the generic concept of ‘‘natural resources’’ in Article XX(g) is not ‘‘static’’ in its

content or reference but is rather ‘‘by definition, evolutionary’’. It is, therefore, pertinent

to note that modern international conventions and declarations make frequent refer-

ences to natural resources as embracing both living and non-living resources.33

The Appellate Body thus concluded on the scope of the concept of ‘exhaustible
natural resources’:

Given the recent acknowledgement by the international community of the importance of

concerted bilateral or multilateral action to protect living natural resources, and recal-

ling the explicit recognition by WTO Members of the objective of sustainable develop-

ment in the preamble of the WTO Agreement, we believe it is too late in the day to

suppose that Article XX(g) of the GATT 1994 may be read as referring only to the

conservation of exhaustible mineral or other non-living natural resources. Moreover,

two adopted GATT 1947 panel reports previously found fish to be an ‘‘exhaustible

natural resource’’ within the meaning of Article XX(g). We hold that, in line with the

principle of effectiveness in treaty interpretation, measures to conserve exhaustible

natural resources, whether living or non-living, may fall within Article XX(g).34

With respect to the second element of the test under Article XX(g), namely, that
the measure must be a measure ‘relating to’ the conservation of exhaustible
natural resources, the GATT Panel in Canada – Herring and Salmon observed that:

Article XX(g) does not state how the trade measures are to be related to the conserva-

tion . . . This raises the question of whether any relationship with conservation . . . [is]

sufficient for a trade measure to fall under Article XX(g) or whether a particular

relationship . . . [is] required
. . . The Panel noted that some of the subparagraphs of Article XX state that the

measure must be ‘‘necessary’’ or ‘‘essential’’ to the achievement of the policy purpose

set out in the provision (cf. subparagraphs (a), (b), (d) and (j)) while subparagraph (g)

refers only to measures ‘‘relating to’’ the conservation of exhaustible natural resources.

This suggests that Article XX(g) does not only cover measures that are necessary or

essential for the conservation of exhaustible natural resources but a wider range of

measures. However, as the preamble of Article XX indicates, the purpose of including

Article XX(g) in the General Agreement was not to widen the scope for measures

33 Appellate Body Report, US – Shrimp, paras. 129 and 130.
34 Ibid ., pa ra. 131. In a foo tnote, the Appe llate Bod y also not ed that the drafting his tory does not demon-

strate an intent on the part of the framers of the GATT 1947 to exclude ‘living’ natural resources from the
scope of application of Article XX(g). The Appellate Body also noted that in the GATT 1947 panel reports
in US – Canadian Tuna, para. 4.9, and in Canada – Herring and Salmon, para. 4.4, fish had previously been
found to be an ‘exhaustible’ natural resource.
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serving trade policy purposes but merely to ensure that the commitments under the

General Agreement do not hinder the pursuit of policies aimed at the conservation of

exhaustible natural resources. The Panel concluded for these reasons that, while a

trade measure did not have to be necessary or essential to the conservation of an

exhaustible natural resource, it had to be primarily aimed at the conservation of an

exhaustible natural resource to be considered as ‘‘relating to’’ conservation within the

meaning of Article XX(g).35

In US – Gasoline, the Appellate Body accepted the Canada – Herring and Salmon

interpretation of ‘relating to . . . conservation’ as meaning ‘primarily aimed at
conservation’. The Appellate Body stated in US – Gasoline:

All the participants and the third participants in this appeal accept the propriety and

applicability of the view of theHerring and Salmon report and the Panel Report that a

measure must be ‘‘primarily aimed at’’ the conservation of exhaustible natural

resources in order to fall within the scope of Article XX(g). Accordingly, we see no

need to examine this point further, save, perhaps, to note that the phrase ‘‘primarily

aimed at’’ is not itself treaty language and was not designed as a simple litmus test for

inclusion or exclusion from Article XX(g).36

Applying this test to the baseline establishment rules for the quality of gas-
oline, the measure at issue in US – Gasoline, the Appellate Body held that these
rules were ‘primarily aimed at’ the conservation of clean air, an exhaustible
natural resource. The Appellate Body considered that:

the baseline establishment rules cannot be regarded as merely incidentally or inadvert-

ently aimed at the conservation of clean air in the United States for the purposes of

Article XX(g).37

According to the Appellate Body, a ‘substantial relationship’ existed between
the baseline establishment rules and the policy objective of preventing further
deterioration of the level of air pollution.

The Appellate Body further clarified its understanding of the concept of
‘relating to’ the conservation of exhaustible natural resources in US – Shrimp.
In this case, the Appellate Body stated with regard to section 609 of Public Law
101–162 Relating to the Protection of Sea Turtles in Shrimp Trawl Fishing
Operations, the measure in dispute:

In its general design and structure . . . Section 609 is not a simple, blanket prohibition

of the importation of shrimp imposed without regard to the consequences (or lack

thereof) of themode of harvesting employed upon the incidental capture andmortality

of sea turtles. Focusing on the design of the measure here at stake, it appears to us that

Section 609, cum implementing guidelines, is not disproportionately wide in its scope

and reach in relation to the policy objective of protection and conservation of sea turtle

species. The means are, in principle, reasonably related to the ends. The means and

ends relationship between Section 609 and the legitimate policy of conserving an

exhaustible, and, in fact, endangered species, is observably a close and real one.38

35 GATT Panel Report, Canada – Herring and Salmon, paras. 4.5–4.6.
36 Appellate Body Report, US – Gasoline, 18–19. In a footnote, the Appellate Body noted that the same

interpretation had been applied in two recent unadopted panel reports: GATT Panel Report, US – Tuna
(EEC) and GATT Panel Report, US – Taxes on Automobiles.

37 Appellate Body Report, US – Gasoline, 19.
38 Appellate Body Report, US – Shrimp, para. 141.
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Thus, according to theAppellate Body inUS – Shrimp, ArticleXX(g) requires ‘a close
and real’ relationship between the measure and the policy objective. The means
employed, i.e. the measure, must be reasonably related to the end pursued, i.e. the
conservation of an exhaustible natural resource. A measure may not be dispro-
portionately wide in its scope or reach in relation to the policy objective pursued.

The third element of the test under Article XX(g), namely, that the measure
at issue is ‘made effective in conjunctionwith . . . ’, has been interpreted by the
Appellate Body in US – Gasoline as follows:

the ordinary or natural meaning of ‘‘made effective’’ when used in connection with a

measure – a governmental act or regulation – may be seen to refer to suchmeasure being

‘‘operative’’, as ‘‘in force’’, or as having ‘‘come into effect’’. Similarly, the phrase ‘‘in

conjunction with’’ may be read quite plainly as ‘‘together with’’ or ‘‘jointly with’’. Taken

together, the second clause of Article XX(g) appears to us to refer to governmental

measures like the baseline establishment rules being promulgated or brought into effect

together with restrictions on domestic production or consumption of natural resources.

Put in a slightly different manner, we believe that the clause ‘‘if such measures are made

effective in conjunction with restrictions on domestic product or consumption’’ is appro-

priately read as a requirement that themeasures concerned impose restrictions, not just in

respect of imported gasoline but also with respect to domestic gasoline. The clause is a

requirement of even-handedness in the imposition of restrictions, in the name of con-

servation, upon the production or consumption of exhaustible natural resources.39

Basically, the third element of the Article XX(g) test is a requirement of ‘even-
handedness’ in the imposition of restrictions on imported and domestic pro-
ducts. Article XX(g) does not require imported and domestic products to be
treated equally: it merely requires that they are treated in an ‘even-handed’
manner. The Appellate Body in US – Gasoline stated in this respect:

There is, of course, no textual basis for requiring identical treatment of domestic and

imported products. Indeed, where there is identity of treatment – constituting real, not

merely formal, equality of treatment – it is difficult to see how inconsistency with

Article III:4 would have arisen in the first place.40

Note that, if the requirement of ‘even-handedness’ is not met, it is also doubt-
ful whether the measure at issue meets the ‘primarily aimed at . . . ’ require-
ment of the second element of the Article XX(g) test.41 The Appellate Body
observed in US – Gasoline:

if no restrictions on domestically-produced like products are imposed at all, and all

limitations are placed upon imported products alone, the measure cannot be accepted as

primarily or even substantially designed for implementing conservationist goals. The

measure would simply be naked discrimination for protecting locally-produced goods.42

Applying the ‘even-handedness’ test to the baseline establishment rules, the
measure at issue in US – Gasoline, the Appellate Body held as follows:

In the present appeal, the baseline establishment rules affect both domestic gasoline

and imported gasoline, providing for – generally speaking – individual baselines for

39 Appellate Body Report, US – Gasoline, 20–1. 40 Ibid ., 21.
41 See also GATT Panel Report, Canada – Herring and Salmon, para. 4.7.
42 Appellate Body Report, US – Gasoline, 21.
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domestic refiners and blenders and statutory baselines for importers. Thus, restrictions

on the consumption or depletion of clean air by regulating the domestic production of

‘‘dirty’’ gasoline are established jointly with corresponding restrictions with respect to

imported gasoline. That imported gasoline has been determined to have been accorded

‘‘less favourable treatment’’ than the domestic gasoline in terms of Article III:4, is not

material for purposes of analysis under Article XX(g).43

In US – Gasoline, the Appellate Body also stated that it did not believe that the
third element of Article XX(g) was intended to establish an empirical ‘effects
test’ for the availability of the Article XX(g) exception. The Appellate Body
reasoned as follows:

In the first place, theproblemof determining causation,well-known in bothdomestic and

international law, is always a difficult one. In the secondplace, in the field of conservation

of exhaustible natural resources, a substantial period of time, perhaps years, may have to

elapse before the effects attributable to implementation of a given measure may be

observable. The legal characterization of such a measure is not reasonably made con-

tingent upon occurrence of subsequent events. We are not, however, suggesting that

considerationof the predictable effects of ameasure is never relevant. In a particular case,

should it become clear that realistically, a specific measure cannot in any possible situ-

ation have any positive effect on conservation goals, it would very probably be because

thatmeasurewas not designed as a conservation regulation tobeginwith. In otherwords,

it would not have been ‘‘primarily aimed at’’ conservation of natural resources at all.44

In US – Shrimp, the Appellate Body confirmed its approach to the third element
of the Article XX(g) test and stated as follows:

We earlier noted that Section 609, enacted in 1989, addresses the mode of harvesting of

imported shrimp only. However, two years earlier, in 1987, the United States issued

regulations pursuant to the Endangered Species Act requiring all United States shrimp

trawl vessels to use approved TEDs [turtle excluder devices], or to restrict the duration

of tow-times, in specified areas where there was significant incidental mortality of sea

turtles in shrimp trawls. These regulations became fully effective in 1990 andwere later

modified. They now require United States shrimp trawlers to use approved TEDs ‘‘in

areas and at times when there is a likelihood of intercepting sea turtle’’, with certain

limited exceptions. Penalties for violation of the Endangered Species Act, or the

regulations issued thereunder, include civil and criminal sanctions. The United

States government currently relies on monetary sanctions and civil penalties for

enforcement. The government has the ability to seize shrimp catch from trawl vessels

fishing in United States waters and has done so in cases of egregious violations. We

believe that, in principle, Section 609 is an even-handed measure.45

Questions and Assignments 7.5

What are the constituent elements of the test under Article XX(g) of the

GATT 1994? How has the Appellate Body interpreted the concept of

‘exhaustible natural resources’? Pursuant to Article XX(g), what kind of

relationship must exist between the measure at issue and the

environmental conservation policy objective pursued? When does a

Member meet the requirement of Article XX(g) that ‘measures are made

43 Ibid . 44 Ibid. , 21–2. 45 Appellate Body Report, US – Shrimp, para. 144.
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effective in conjunction with restrictions on domestic production or

consumption’? Must a Member impose identical conservation measures

on imported and domestic products? What if a Member imposes

restrictions on domestic production or consumption, but does not enforce

these at all? Briefly describe the measures at issue in US – Gasoline and

US – Shrimp and explain how the Appellate Body concluded that these

measures were provisionally justified under Article XX(g).

7.2.3.4. Other paragraphs of Article XX

Among the other possible exceptions formeasures protecting or promoting non-
economic values provided for in Article XX, note in particular Article XX(a),
which concerns measures necessary for the protection of public morals. Just as
Members are free to determine, each for themselves, their appropriate level of
protection of public health in the context of Article XX(b),46 they should also be
free to determine their public morals. Public morals will therefore differ from
Member toMember;what ismorally acceptable in oneMember is not necessarily
so in another. Arguably, public morals can be invoked as a ground for justifica-
tion by a Member adopting or maintaining an import ban on products of child
labour, on alcoholic beverages, on pornographic materials and on blood
diamonds.47 To be provisionally justified, the measure must be ‘necessary’ to
protect the public morals of the Member taking themeasure. The interpretation
of the term ‘necessary’ within the meaning of Article XX(b) and (d), as discussed
above, will undoubtedly be of relevance in the context of Article XX(a).48

Article XX(e) concerns measures ‘relating to’ the products of prison labour.
On this basis, Members can, for example, ban the importation of goods that
have been produced by prisoners.

Finally, Article XX(f) concerns measures ‘imposed for’ the protection of
national treasures of artistic, historic or archaeological value. It allows
Members to adopt or maintain trade-restrictive measures for the protection
of national treasures. Note that Article XX(f) does not require that these meas-
ures are ‘necessary’ for the protection of national treasures.

7.2.4. The chapeau of Article XX of the GATT 1994

As discussed above, Article XX sets out a two-tier test for determining whether
a measure, otherwise inconsistent with GATT obligations, can be justified.
First, a measure must meet the requirements of one of the particular excep-
tions listed in the paragraphs of Article XX. Secondly, that measure must meet
the requirements of the chapeau of Article XX.

46 See above, pp. 605–6.
47 ‘Blood diamonds’ are diamonds of which the sales revenue is used to finance civil war.
48 See above, pp. 604–7, 609.
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The legal requirements imposed by the chapeau of Article XX of the GATT
1994 have been highly relevant in dispute settlement practice. Several of the
most controversial decisions by panels and the Appellate Body have turned on
these standards. The chapeau of Article XX, with regard tomeasures provision-
ally justified under one of the paragraphs of Article XX, imposes:

the requirement that such measures are not applied in a manner which would con-

stitute a means of arbitrary or unjustifiable discrimination between countries where

the same conditions prevail, or a disguised restriction on international trade.

7.2.4.1. Object and purpose of the chapeau of Article XX

With respect to the object and purpose of the chapeau of Article XX, the
Appellate Body ruled in US – Gasoline:

The chapeau by its express terms addresses, not so much the questioned measure or its

specific contents as such, but rather the manner in which that measure is applied. It is,

accordingly, important to underscore that the purpose and object of the introductory

clauses of Article XX is generally the prevention of ‘‘abuse of the exceptions of [what

was later to become] Article [XX]’’. This insight drawn from the drafting history of

Article XX is a valuable one. The chapeau is animated by the principle that while the

exceptions of Article XXmay be invoked as a matter of legal right, they should not be

so applied as to frustrate or defeat the legal obligations of the holder of the right under

the substantive rule of the General Agreement. If those exceptions are not to be abused

or misused, in other words, the measures falling within the particular exceptions must

be applied reasonably, with due regard both to the legal duties of the party claiming the

exception and the legal rights of the other parties concerned.49

In short, the object and purpose of the chapeau of Article XX is to avoid the
possibility that the application of provisionally justified measures would con-
stitute a misuse or abuse of the exceptions of Article XX.

Further, in US – Shrimp, the Appellate Body stated with regard to the
chapeau:

we consider that it embodies the recognition on the part of WTOMembers of the need

to maintain a balance of rights and obligations between the right of a Member to

invoke one or another of the exceptions of Article XX, specified in paragraphs (a) to

(j), on the one hand, and the substantive rights of the other Members under the

GATT 1994, on the other hand. Exercise by one Member of its right to invoke an

exception, such as Article XX(g), if abused or misused, will, to that extent, erode or

render naught the substantive treaty rights in, for example, Article XI:1, of other

Members. Similarly, because the GATT 1994 itself makes available the exceptions of

Article XX, in recognition of the legitimate nature of the policies and interests there

embodied, the right to invoke one of those exceptions is not to be rendered illusory.50

According to the Appellate Body, a balance must be struck between the right

of a Member to invoke an exception under Article XX and the duty of that
same Member to respect the treaty rights of the other Members. The chapeau

49 Appellate Body Report, US – Gasoline, 22. In a footnote the Appellate Body referred to GATT Panel Report,
US – Spring Assemblies, para. 56, and to EPCT/C. 11/50, 7.

50 Appellate Body Report, US – Shrimp, 156. In a footnote to the following paragraph, the Appellate Body
referred to GATT Panel Report, US – Section 337, para. 5.9.
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was inserted at the head of the list of ‘General Exceptions’ in Article XX to
ensure that this balance is struck and to prevent abuse. The Appellate Body
held in US – Shrimp:

In our view, the language of the chapeau makes clear that each of the exceptions in

paragraphs (a) to (j) of Article XX is a limited and conditional exception from the

substantive obligations contained in the other provisions of the GATT 1994, that is to

say, the ultimate availability of the exception is subject to the compliance by the

invoking Member with the requirements of the chapeau.51

According to the Appellate Body, the chapeau of Article XX is an expression of
the principle of good faith, a general principle of law as well as a general
principle of international law, which controls the exercise of rights by States.
As the Appellate Body held:

One application of this general principle, the application widely known as the doctrine

of abus de droit, prohibits the abusive exercise of a State’s rights and enjoins that,

whenever the assertion of a right ‘‘impinges on the field covered by [a] treaty obliga-

tion, it must be exercised bona fide, that is to say, reasonably’’. An abusive exercise by a

Member of its own treaty right thus results in a breach of the treaty rights of the other

Members, and, as well, a violation of the treaty obligation of the Member so acting.52

In light of the above, the Appellate Body came to the following conclusion in
US – Shrimp with respect to the interpretation and application of the chapeau:

The task of interpreting and applying the chapeau is, hence, essentially the delicate one

of locating and marking out a line of equilibrium between the right of a Member to

invoke an exception under Article XX and the rights of the other Members under

varying substantive provisions (e.g. Article XI) of the GATT 1994, so that neither of

the competing rights will cancel out the other and thereby distort and nullify or impair

the balance of rights and obligations constructed by the Members themselves in that

Agreement. The location of the line of equilibrium, as expressed in the chapeau, is not

fixed and unchanging; the linemoves as the kind and the shape of themeasures at stake

vary and as the facts making up specific cases differ.53

In short, the interpretation and application of the chapeau in a particular case
is a search for the appropriate line of equilibrium between the right of Members
to adopt and maintain trade-restrictive legislation and measures that pursue
certain legitimate societal values or interests and the right of otherMembers to
trade. The search for this line of equilibrium is guided by the requirements set
out in the chapeau that the application of the trade-restrictive measure may
not constitute:

* either ‘arbitrary or unjustifiable discrimination between countries where
the same conditions prevail’;

* or ‘a disguised restriction on international trade’.

The following sections examine these requirements of the chapeau in more
detail.

51 Appellate Body Report, US – Shrimp, para. 157. 52 Ibid ., para . 1 58.
53 Ibid ., pa ra. 159.
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7.2.4.2. ‘Arbitrary or unjustifiable discrimination between countries
where the same conditions prevail’

For ameasure to be justified under Article XX, the application of thatmeasure,
pursuant to the chapeau of Article XX, should not constitute ‘arbitrary or
unjustifiable discrimination between countries where the same conditions
prevail’. In US – Gasoline, the Appellate Body found that the ‘discrimination’
at issue in the chapeau of Article XX must necessarily be different from the
discrimination addressed in other provisions of the GATT 1994, such as
Articles I and III. The Appellate Body stated:

The enterprise of applying Article XX would clearly be an unprofitable one if it

involved no more than applying the standard used in finding that the baseline estab-

lishment rules were inconsistent with Article III:4. That would also be true if the

finding were one of inconsistency with some other substantive rule of the General

Agreement. The provisions of the chapeau cannot logically refer to the same stand-

ard(s) by which a violation of a substantive rule has been determined to have occurred.

To proceed down that path would be both to empty the chapeau of its contents and to

deprive the exceptions in paragraphs (a) to (j) of meaning. Such recourse would also

confuse the question of whether inconsistency with a substantive rule existed, with the

further and separate question arising under the chapeau of Article XX as to whether

that inconsistency was nevertheless justified.54

As the Appellate Body noted, the chapeau of Article XX does not prohibit
discrimination per se, but rather, arbitrary and unjustifiable discrimination.

Furthermore, the Appellate Body, in US – Gasoline, addressed themeaning of
the words ‘discrimination between countrieswhere the same conditions prevail’.
The Appellate Body found that these words refer not only to discrimination
between exporting countries where the same conditions prevail but also to dis-
crimination between an importing country and an exporting countrywhere the same
conditions prevail.55

In US – Gasoline the Appellate Body concluded that the measure at issue
constituted ‘unjustifiable discrimination’ for the following reasons:

We have above located two omissions on the part of the United States: to explore

adequately means, including in particular cooperation with the governments of

Venezuela and Brazil, of mitigating the administrative problems relied on as justifica-

tion by the United States for rejecting individual baselines for foreign refiners; and to

count the costs for foreign refiners that would result from the imposition of statutory

baselines. In our view, these two omissions go well beyond what was necessary for the

Panel to determine that a violation of Article III:4 had occurred in the first place. The

resulting discrimination must have been foreseen, and was not merely inadvertent or

unavoidable. In the light of the foregoing, our conclusion is that the baseline establish-

ment rules in the Gasoline Rule, in their application, constitute ‘‘unjustifiable

discrimination’’.56

The Appellate Body therefore decided that the application of the measure at
issue constituted unjustifiable discrimination because the discrimination
resulting from the measure at issue ‘must have been foreseen’, i.e. it was

54 Appellate Body Report, US – Gasoline, 23. 55 Ibid . 56 Ibid. , 28–9.
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deliberate. The discrimination was ‘unjustifiable’ because it ‘was not merely
inadvertent or unavoidable’.

In US – Shrimp, the Appellate Body found that, in order for a measure to be
applied in a manner which would constitute ‘arbitrary or unjustifiable
discrimination between countries where the same conditions prevail’, three
elements must exist:

First, the application of the measure must result in discrimination. As we stated in

United States – Gasoline, the nature and quality of this discrimination is different from

the discrimination in the treatment of products which was already found to be incon-

sistent with one of the substantive obligations of theGATT 1994, such as Articles I, III

or XI. Second, the discrimination must be arbitrary or unjustifiable in character . . .

Third, this discriminationmust occur between countries where the same conditions prevail.

InUnited States – Gasoline, we accepted the assumption of the participants in that appeal

that such discrimination could occur not only between different exportingMembers, but

also between exporting Members and the importing Member concerned.57

Applying and extending this test, the Appellate Body in US – Shrimp came to the
following conclusions:

It may be quite acceptable for a government, in adopting and implementing a domestic

policy, to adopt a single standard applicable to all its citizens throughout that country.

However, it is not acceptable, in international trade relations, for one WTO Member

to use an economic embargo to require other Members to adopt essentially the same

comprehensive regulatory program, to achieve a certain policy goal, as that in force

within that Member’s territory, without taking into consideration different conditions

which may occur in the territories of those other Members.

We believe that discrimination results not only when countries in which the same

conditions prevail are differently treated, but also when the application of the measure

at issue does not allow for any inquiry into the appropriateness of the regulatory

program for the conditions prevailing in those exporting countries.

Section 609, in its application, imposes a single, rigid and unbending requirement that

countries applying for certification . . . adopt a comprehensive regulatory program that

is essentially the same as the United States’ program, without inquiring into the appro-

priateness of that program for the conditions prevailing in the exporting countries.

Furthermore, there is little or no flexibility in how officials make the determination for

certification pursuant to these provisions. In our view, this rigidity and inflexibility also

constitute ‘‘arbitrary discrimination’’ within the meaning of the chapeau.58

The Appellate Body thus decided that discriminationmay also result when the
same measure is applied on countries where different conditions prevail.
When ameasure is applied without any regard for the difference in conditions
between countries and this measure is applied in a rigid and inflexible man-
ner, the discrimination may constitute ‘arbitrary discrimination’ within the
meaning of the chapeau of Article XX.

To implement the recommendations and rulings in US – Shrimp, the United
Statesmodified themeasure at issue in this case. Malaysia challenged theWTO
consistency of the implementing measure before an Article 21.5 panel.
This Panel in US – Shrimp (Article 21.5 – Malaysia) concluded that, unlike the

57 Appellate Body Report, US – Shrimp, para. 150. 58 Ibid ., para s. 164, 165 and 177.
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original USmeasure, the implementingmeasurewas justified under Article XX
and thus WTO-consistent. In the appeal from this Panel report, the Appellate
Body held:

In our view, there is an important difference between conditioning market access on

the adoption of essentially the same programme, and conditioning market access on

the adoption of a programme comparable in effectiveness. Authorizing an importing

Member to conditionmarket access on exportingMembers putting in place regulatory

programmes comparable in effectiveness to that of the importing Member gives suffi-

cient latitude to the exportingMember with respect to the programme it may adopt to

achieve the level of effectiveness required. It allows the exporting Member to adopt a

regulatory programme that is suitable to the specific conditions prevailing in its

territory. As we see it, the Panel correctly reasoned and concluded that conditioning

market access on the adoption of a programme comparable in effectiveness, allows for

sufficient flexibility in the application of the measure so as to avoid ‘‘arbitrary or

unjustifiable discrimination’’.59

The Appellate Body found in US – Shrimp (Article 21.5 – Malaysia) that the revised
US measure at issue in the implementation dispute was sufficiently flexible to
meet the standards of the chapeau.60 The Appellate Body added:

ameasure should be designed in such amanner that there is sufficient flexibility to take

into account the specific conditions prevailing in any exportingMember, including, of

course, Malaysia. Yet this is not the same as saying that there must be specific

provisions in the measure aimed at addressing specifically the particular conditions

prevailing in every individual exporting Member. Article XX of the GATT 1994 does

not require a Member to anticipate and provide explicitly for the specific conditions

prevailing and evolving in every individual Member.61

The Appellate Body in US – Shrimp also addressed the question of whether the
application of the measure at issue constituted an ‘unjustifiable discrimin-
ation’ within the meaning of the chapeau. The Appellate Body noted the
following:

Another aspect of the application of Section 609 that bears heavily in any appraisal of

justifiable or unjustifiable discrimination is the failure of the United States to engage

the appellees, as well as other Members exporting shrimp to the United States, in

serious, across-the-board negotiations with the objective of concluding bilateral or

multilateral agreements for the protection and conservation of sea turtles, before

enforcing the import prohibition against the shrimp exports of those otherMembers.62

The Appellate Bodymade three observations in this respect. First, the Congress
of the United States expressly recognised in enacting Section 609 the import-
ance of securing international agreements for the protection and conserva-
tion of the sea turtle species. Secondly, the protection and conservation of
highly migratory species of sea turtle, i.e., the very policy objective of the
measure, demands concerted and cooperative efforts on the part of the many
countries whose waters are traversed in the course of recurrent sea turtle
migrations. The need for, and the appropriateness of, such efforts have been

59 Appellate Body Report, US – Shrimp (Article 21.5 – Malaysia), para. 144.
60 Ibid. , para s. 145–8. 61 Ibid. , para . 14 9.
62 Appellate Body Report, US – Shrimp, para. 166.
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recognised in the WTO itself as well as in a significant number of other
international instruments and declarations.63 Thirdly, the United States nego-
tiated and concluded one regional international agreement for the protection
and conservation of sea turtles: the Inter-American Convention.64 The exis-
tence of the Inter-American Convention provided convincing demonstration
that an alternative course of action was reasonably open to the United States
for securing the legitimate policy goal of its measure, a course of action other
than the unilateral and non-consensual procedures of the import prohibition
under Section 609. The record does not, however, show that serious efforts
weremade by the United States to negotiate similar agreementswith any other
country or group of countries. Finally, the record also does not show that the
United States attempted to have recourse to such international mechanisms
that exist to achieve cooperative efforts to protect and conserve sea turtles
before imposing the import ban.65 The Appellate Body therefore concluded:

Clearly, the United States negotiated seriously with some, but not with otherMembers

(including the appellees), that export shrimp to the United States. The effect is plainly

discriminatory and, in our view, unjustifiable. The unjustifiable nature of this discrim-

ination emerges clearly when we consider the cumulative effects of the failure of the

United States to pursue negotiations for establishing consensual means of protection

and conservation of the living marine resources here involved.66

As the Appellate Body noted, the principal consequence of the failure to
pursue negotiations may be seen in the resulting unilateralism evident in
the application of Section 609:

As we have emphasized earlier, the policies relating to the necessity for use of parti-

cular kinds of TEDs in various maritime areas, and the operating details of these

policies, are all shaped by the Department of State, without the participation of the

exporting Members. The system and processes of certification are established and

administered by the United States agencies alone. The decision-making involved in the

grant, denial or withdrawal of certification to the exportingMembers, is, accordingly,

also unilateral. The unilateral character of the application of Section 609 heightens the

disruptive and discriminatory influence of the import prohibition and underscores its

unjustifiability.67

The extent to which a Member has to seek a multilateral solution to a
problem before it may address the problem by unilateral measures was one
of the main issues in US – Shrimp (Article 21.5 – Malaysia). The Appellate Body
made it clear that, in order to meet the requirement of the chapeau of Article
XX, the Member needs to make serious efforts, in good faith, to negotiate a
multilateral solution before resorting to unilateral measures.68 Failure to do
so may lead to the conclusion that the discrimination is ‘unjustifiable’.

63 The Appellate Body made reference to the Decision on Trade and Environment, the Rio Declaration on
Environment and Development and Agenda 21, and the Convention on the Conservation of Migratory
Species of Wild Animals.

64 Appellate Body Report, US – Shrimp, para. 169.
65 The United States, for example, did notmake any attempt to raise the issue of sea turtlemortality due to

shrimp trawling in the CITES Standing Committee as a subject requiring concerted action by States.
66 Appellate Body Report, US – Shrimp, para. 172. 67 Ibid.
68 Appellate Body Report, US – Shrimp (Article 21.5 – Malaysia), paras. 115–34.
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Finally, the Appellate Body noted in US – Shrimp that the application of the
US measures also resulted in other differential treatment among various
countries desiring certification, for example, by granting different countries
different phasing-in periods to comply with the US requirements.69 The
Appellate Body concluded:

When the foregoing differences in the means of application of Section 609 to various

shrimp exporting countries are considered in their cumulative effect, we find, and so

hold, that those differences in treatment constitute ‘‘unjustifiable discrimination’’

between exporting countries desiring certification in order to gain access to the

United States shrimp market within the meaning of the chapeau of Article XX.70

7.2.4.3. ‘Disguised restriction on international trade’

With respect to the requirement that the application of the measure at issue
does not constitute a ‘disguised restriction on international trade’, the
Appellate Body stated in US – Gasoline:

‘‘Arbitrary discrimination’’, ‘‘unjustifiable discrimination’’ and ‘‘disguised restriction’’

on international trade may, accordingly, be read side-by-side; they impart meaning to

one another. It is clear to us that ‘‘disguised restriction’’ includes disguised discrimin-

ation in international trade. It is equally clear that concealed or unannounced restriction

or discrimination in international trade does not exhaust the meaning of ‘‘disguised

restriction’’. We consider that ‘‘disguised restriction’’, whatever else it covers, may

properly be read as embracing restrictions amounting to arbitrary or unjustifiable

discrimination in international trade taken under the guise of a measure formally

within the terms of an exception listed in Article XX.71

According to the Appellate Body in US – Gasoline:

the kinds of considerations pertinent in deciding whether the application of a particular

measure amounts to ‘‘arbitrary or unjustifiable discrimination’’, may also be taken into

account in determining the presence of a ‘‘disguised restriction’’ on international trade.

The fundamental theme is to be found in the purpose and object of avoiding abuse or

illegitimate use of the exceptions to substantive rules available in Article XX.72

The Panel in EC – Asbestos further clarified the requirement of the chapeau that
the application of the measure at issue does not constitute a ‘disguised restric-
tion on international trade’ as follows:

a restriction which formally meets the requirements of Article XX(b) will constitute an

abuse if such compliance is in fact only a disguise to conceal the pursuit of trade-restrictive

objectives.However, as theAppellateBody acknowledged in Japan –Alcoholic Beverages,

the aimof ameasuremaynot be easily ascertained.Nevertheless, we note that, in the same

case, the Appellate Body suggested that the protective application of a measure can most

often be discerned from its design, architecture and revealing structure.73

69 Appellate Body Report, US – Shrimp, paras. 173–5. 70 Ibid. , para . 176.
71 Appellate Body Report, US – Gasoline, 25. 72 Ibid.
73 Panel Report, EC – Asbestos, para. 8.236. In a footnote, the Panel noted that ‘[a]lthough this approach was

developed in relation to Article III:4 of the GATT 1994, we see no reason why it should not be applicable
in other circumstances where it is necessary to determine whether a measure is being applied for
protective purposes’.
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The Panel in US – Shrimp (Article 21.5 – Malaysia) took the same approach.74 In
short, a measure which is provisionally justified under Article XX, will be
considered to constitute ‘a disguised restriction on international trade’ if
the design, architecture or structure of the measure at issue reveals that
this measure does not pursue the legitimate policy objective on which the
provisional justification was based but, in fact, pursues trade-restrictive, i.e.
protectionist, objectives. Such a measure cannot be justified under Article XX.

Questions and Assignments 7.6

What is the object and purpose of the chapeau of Article XX? When is

discrimination ‘arbitrary or unjustifiable’ within the meaning of Article XX?

Which types of discrimination do the words ‘discrimination between

countrieswhere the same conditions prevail’ refer to? The Appellate Body in

US – Shrimp observed that different conditions occurred in Members other

than the US. Nevertheless it found unjustifiable and arbitrary discrimination.

Can you explain this? What is ‘a disguised restriction in international trade’

within the meaning of the chapeau of Article XX? Briefly describe the

measures at issue in US – Gasoline and US – Shrimp and discuss why the

Appellate Body found that thesemeasures did notmeet the requirements of

the chapeau of Article XX. How should the US redefine its measures

condemned in US – Gasoline in order to comply with the requirements of

the chapeau? According to the Appellate Body in US – Shrimp (Article 21.5),

what are ‘serious, good faith efforts to negotiate a multilateral solution’?

7.2.5. Scope for Members to protect other societal values

In two prominent WTO disputes involving the protection of the environment,
US – Gasoline and US – Shrimp, the measures at issue were found provisionally
justified under Article XX(g) but the application of the measures failed to
satisfy the requirements of the chapeau of Article XX. The public perception
of the Appellate Body reports in these disputes has been negative and unsym-
pathetic. In particular, there is a widely held view among environmental
activists, that the WTO undermines necessary environmental legislation. It is
noteworthy in this respect that the Appellate Body, with great foresight, but
only with relative success, added a paragraph at the end of both its report in
US – Gasoline and its report in US – Shrimp, explaining, in straightforward
language, the scope for Members to enact environmental legislation and the
limited nature of their rulings in both cases. InUS – Gasoline, the Appellate Body
concluded by stating:

It is of some importance that the Appellate Body point out what this does notmean. It

does not mean, or imply, that the ability of any WTO Member to take measures to

control air pollution or, more generally, to protect the environment, is at issue. That

would be to ignore the fact thatArticleXXof theGeneralAgreement contains provisions

74 Panel Report, US – Shrimp (Article 21.5 – Malaysia), paras. 5.138–5.144.
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designed to permit important state interests – including the protection of human health,

as well as the conservation of exhaustible natural resources – to find expression. The

provisions of Article XX were not changed as a result of the Uruguay Round of

Multilateral Trade Negotiations. Indeed, in the preamble to the WTO Agreement and

in theDecision on Trade and Environment, there is specific acknowledgement to be found

about the importance of coordinating policies on trade and the environment. WTO

Members have a large measure of autonomy to determine their own policies on the

environment (including its relationship with trade), their environmental objectives and

the environmental legislation they enact and implement. So far as concerns the WTO,

that autonomy is circumscribed only by the need to respect the requirements of the

General Agreement and the other covered agreements.75

In US – Shrimp, the Appellate Body concluded with the following observation:

In reaching these conclusions, we wish to underscore what we have not decided in this

appeal. We have not decided that the protection and preservation of the environment

is of no significance to theMembers of theWTO. Clearly, it is. We have not decided that

the sovereign nations that areMembers of the WTO cannot adopt effective measures to

protect endangered species, such as sea turtles. Clearly, they can and should. And we

have not decided that sovereign states should not act together bilaterally, plurilaterally or

multilaterally, either within the WTO or in other international fora, to protect endan-

gered species or to otherwise protect the environment. Clearly, they should and do.

What we havedecided in this appeal is simply this: although themeasure of theUnited

States in dispute in this appeal serves an environmental objective that is recognized as

legitimate under paragraph (g) of Article XX of the GATT 1994, this measure has been

applied by the United States in a manner which constitutes arbitrary and unjustifiable

discrimination between Members of the WTO, contrary to the requirements of the

chapeau of Article XX. For all of the specific reasons outlined in this Report, this

measure does not qualify for the exemption that Article XX of the GATT 1994 affords

to measures which serve certain recognized, legitimate environmental purposes but

which, at the same time, are not applied in amanner that constitutes ameans of arbitrary

or unjustifiable discrimination between countries where the same conditions prevail or a

disguised restriction on international trade. As we emphasized in United States –

Gasoline, WTO Members are free to adopt their own policies aimed at protecting the

environment as long as, in so doing, they fulfill their obligations and respect the rights of

other Members under theWTO Agreement.76

Questions and Assignments 7.7

How much freedom does the GATT 1994 leave WTO Members to define

and pursue environmental policy objectives? Do you consider the

environmentalist criticism of the decisions in US – Gasoline and

US – Shrimp justified?

7.3. GENERAL EXCEPTIONS UNDER THE GATS

Like the GATT 1994, the GATS also provides for a ‘general exceptions’ provision
allowing for Members to deviate, under certain conditions, from obligations

75 Appellate Body Report, US – Gasoline, 29–30.
76 Appellate Body Report, US – Shrimp, paras. 185 and 186.
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